
 

Evidence (Law B 503) 
Winter Quarter 2019 

Class Meets 10:30 a.m. to 12:20 p.m. on Mondays, Wednesdays, and Fridays 
Professor Peter Nicolas 
e-mail: pnicolas@uw.edu 

Office Room 415; office hours by appointment 
 

 
Course Description 
 
This course will examine the rules governing the admission, exclusion, and presentation of evidence 
in judicial proceedings.  Topics to be covered in this course include relevance; authentication; 
categorical rules of exclusion; character and habit evidence; witness qualification, competency, and 
examination; privileges; the “Best Evidence” rule; the hearsay rule, its exceptions, and the 
Confrontation Clause; judicial notice; burdens of proof and presumptions; impeachment and 
rehabilitation of witnesses; and appellate review of evidentiary rulings.  While focused on the 
Federal Rules of Evidence—upon which most states model their own rules of evidence—the course 
will also examine key distinctions in state court practice throughout the United States. 
 
 
Learning Objectives 
 
Upon completion of this course, you should: 
 

 Be familiar with all of the federal rules of evidence; 
 

 Master the nuances of the most commonly encountered federal rules of evidence; 
 

 Be familiar with the most common ways in which state rules of evidence deviate from their 
federal counterparts; 
 

 Be able to look at a rule of evidence from an unfamiliar jurisdiction and quickly recognize 
the ways in which it differs from its federal counterpart; 
 

 Understand constitutional doctrines that impact the admissibility of evidence; 
 

 Develop your advocacy skills in arguing for or against the admissibility of a given piece of 
evidence;  
 

 Understand and be able to critically assess the policies underlying any given rule of 
evidence; and 
 

 Succeed on the evidence portion of your jurisdiction’s bar examination. 
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Required Texts 
 
(1) Peter Nicolas, Evidence: A Problem-Based and Comparative Approach (4th ed. 2018) 

(hereinafter “Text”). 
 
(2) Any statutory supplement that contains the following: (a) the Federal Rules of Evidence; (b) the 

Advisory Committee notes and other legislative history of the Federal Rules of Evidence; (c) 
pending proposed amendments to the Federal Rules of Evidence; (d) proposed but rejected 
Federal Rules of Evidence; and (e) statutory provisions governing the rule-making process (28 
U.S.C. §§ 2072, 2073, 2074). You may, but are not required, to buy the statutory supplement 
that is the companion to the textbook (Peter Nicolas, 2018 Statutory Supplement to Evidence 
(4th ed. 2018) (hereinafter “SS”). 

 
Note: When the syllabus refers to a rule or rules in the SS, you are responsible for reading not 
only the text of the rule itself, but also any corresponding legislative history. 

 
Course Grading 
 

All students enrolled in this course are expected to attend class on a regular basis, to come to class 
prepared, and to participate in class discussion of the assigned readings. In addition, all students are 
required to take a practice in-class examination, a midterm examination, and a final examination. 
 
The presumptive final grade for this course will be determined based on your performance on the 
midterm and final examinations, as follows: 
 
Midterm Examination   25% 
Final Examination  75% 
 
The presumptive final grade is subject to a possible upward or downward adjustment based on class 
participation. 
 
In-Class and Final Examinations:  
 
Students enrolled in this course will take three examinations: a practice examination, a midterm 
examination, and a final examination. The examinations are in multiple-choice format and—subject 
to a caveat set forth below—will be closed book. This format is designed to prepare you for the bar 
exam, which is also both closed book and in multiple-choice format. Moreover, this format is 
designed to prepare you for the fast-paced nature of trial practice, which requires ready knowledge 
of the rules of evidence. 
 
Each examination will contain three types of questions: (a) direct doctrinal questions;  
(b) comparative questions; and (c) problems. The direct doctrinal questions pose a specific doctrinal 
question and ask you for the answer to that question. The comparative questions present you with a 
hypothetical state rule of evidence, and ask you how that hypothetical state rule differs from its 
federal counterpart. The problems present you with a fact pattern, and ask you to assess the 
admissibility of evidence related to that fact pattern. 
 



 3 
 
 

Each questions is worth anywhere from 1 to 4 points, and each questions has up to ten different 
answer choices. For each question, there is only one answer choice that will receive full credit, but 
there are often one or more answer choices that are partially correct for which partial credit may be 
awarded. A guessing penalty will be imposed for incorrect answers (meaning that in addition to not 
earning any points for answering that question, you will lose points that you earned from correctly 
answering other questions on the exam). 
 
The practice examination will take place on January 18 and will cover all assigned materials through 
January 16. The practice examination will be scored, but the score is for feedback purposes only and 
does not count toward your final grade in the course. The midterm examination will take place on 
February 15 and will cover all assigned materials through February 13. Because these examinations will 
occur during our regularly scheduled class time, you are responsible for watching online lectures on 
these two days at a time that is convenient for you. The final examination will take place during final 
examination week and will encompass all the assigned materials in the course, with somewhat 
greater emphasis on the assigned materials in Chapters 7 through 11. 
 
For each of the three examinations, you may bring into the examination room a single, 8-½ inch x 
11 inch piece of paper with written or typed notes or illustrations of your choosing and creation on 
both sides. The notes and illustrations must be decipherable without resort to a magnifying glass or 
other similar device (in other words, do not attempt to create something analogous to The Compact 
Edition of the Oxford English Dictionary). 
 
Class Participation: Throughout the quarter, students have the opportunity to engage in class 
participation in three different ways. First, I will sometimes ask students to break into small groups 
during class and discuss cases and problems. Second, I will call on students at random to answer 
questions about the assigned reading. Third, students are welcome and strongly encouraged to 
voluntarily participate in class discussion. 
 
A student whose class participation consistently demonstrates extraordinary engagement, 
preparation, and/or mastery of the subject matter may receive an upward adjustment in her final 
grade, particularly if her final examination grade straddles the line between two letter grades. A 
student who is repeatedly absent for the small group breakout exercises, or, when called upon to 
answer a question, is repeatedly absent, passes, or answers the question in a way that does not 
demonstrate adequate preparation for class may receive a downward adjustment in her final grade. 
Although frequency of class participation plays some role in assessing it, infrequent quality 
participation is valued much more highly than frequent participation of limited quality. 
 
Although class participation plays a relatively minor role in determining your final grade in the 
course, it is considered a requirement for successful completion of this course. Thus, a failure to 
participate in good faith—such as by passing every time called upon or failing to be present in class 
during the small group breakout exercises or when called upon—may result in a grade of 
incomplete in the course that can only be rectified by sitting through the entire course in a future 
quarter and satisfactorily participating in class discussion. 
 
I recognize that some students caring for young children may choose to use the Remote Learning 
Center in lieu of attending class in person. If you plan to do so, please let me know so that we can 
arrange a way for you to satisfy the class participation requirement of this course while still 
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allowing you to make full use of the Remote Learning Center. 
 
Attendance 
 
Pursuant to the law school’s attendance policy, you are expected to attend at least 80 percent of the 
class sessions for any course that you are enrolled in. In addition, the policy permits instructors to 
impose stricter attendance standards. 
 
Any student who fails to attend at least 80 percent of the class sessions will be dropped from 
the course. If you plan to miss a class session, you must notify me prior to the class you will be 
missing and should provide me with a generalized reason for your absence (e.g., illness, care for a 
sick family member, etc.). I do notice when a student is regularly absent and I will not hesitate 
to drop a student from the course who fails to satisfy the attendance requirement. 
 
A failure to attend class can impact you in at least two additional ways. First, the final 
examination will test materials discussed in class, even if those materials are not included in the 
reading assignment. Second, if you do not attend class, you cannot engage in class participation, 
which may result in a downward adjustment to your final grade or a grade of incomplete. 
 
Use of Computers and Other Electronic Devices in Class 
 
You are permitted to have in your possession during class cellular telephones, computers, or other 
electronic devices, provided that they do not make any sound during class (such as ringing or 
beeping) that is distracting to me or to other students. This means that you should mute the sound on 
your computer, cellular telephone, or other electronic device before class begins. 
 
Moreover, if you bring a computer to class, it should be used to take notes, not to send and read e-
mail messages, surf the internet, or the like. In some instances, it may be appropriate to use the 
internet for purposes germane to learning (such as looking up a term used in class that you do not 
understand in an online dictionary or pulling up a relevant case, statute, or rule). I do not police 
computer use (unless it distracts me or other students), but instead ask that you exercise sound 
judgment and courtesy in this regard. 
 
Podcasting or Recording of Lectures 
 

Lectures are provided for instructional purposes only and remain the intellectual property of the 
instructor.  All other uses are prohibited.  Lecture material is covered by copyright (Title 17, United 
States Code), and lectures may not be audio- or video-recorded. 
 
With two exceptions noted in the syllabus, class sessions in this course are taught live, and you are 
expected to attend in person. As a courtesy to those who are unable to attend a class session in 
person due to illness or for other reasons—or for those who want to review something that was said 
in class—an audio podcast of class sessions will be made available to all students. In addition, 
copies of my PowerPoint slides are available for all students to download. 
 
  



 5 
 
 

Disability-Related Needs 
 

Your experience in this class is important to me. If you have already established accommodations 
with Disability Resources for Students (DRS), please communicate your approved accommodations 
to me at your earliest convenience so we can discuss your needs. 
 
If you have not yet established services through DRS, but have a temporary health condition or 
permanent disability that requires accommodations (conditions include but not limited to: mental 
health, attention‐related, learning, vision, hearing, physical or health impacts), you are welcome to 
contact DRS at 011 Mary Gates Hall or 206‐543‐ 8924 or uwdrs@uw.edu or disability@uw.edu. 
DRS offers resources and coordinates reasonable accommodations for students with disabilities 
and/or temporary health conditions. Reasonable accommodations are established through an 
interactive process between you, your instructor(s) and DRS. It is the policy and practice of the 
University of Washington to create inclusive and accessible learning environments consistent with 
federal and state law. 
 
Profits from the Sale of Textbook Assigned for this Class 
 
In accordance with Washington State’s ethics laws, the estimated author profits from the sale of the 
required textbook assigned in this course will be donated to charity. One of the questions on the 
practice examination will ask a question about your textbook purchase that will help me satisfy this 
legal requirement. 
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Syllabus/Reading List 
 

Chapter 1: Relevance 
 
Mon., Jan. 7: Course Introduction (SS Rules 101, 102, 1101-1103; 28 U.S.C. §§ 2072, 2073, 

2074); Relevance (Text pp. 3-22; SS Rules 104(a), (c)-(e), 401, 402). 
 
Wed., Jan. 9: Conditional Relevance (Text pp. 22-26; SS Rule 104); Pragmatic Relevance (Text 

pp. 26-48; SS Rule 403); Limiting Instructions (Text pp. 48-50; SS Rule 105). 
 
Fri., Jan. 11: Rule of Completeness (Text pp. 50-54; SS Rule 106); Relevance of Probabilistic 

Evidence (Text pp. 54-68). 
 Note: Assignment for Friday, January 11 continues under Chapter 2 
 
Chapter 2: Authentication 
 
Fri., Jan. 11: Authentication (Text pp. 69-88; SS Rule 901). 
 
Mon., Jan. 14: Authentication (cont’d) (Text pp. 89-107; SS Rules 902-903). 
 Note: Assignment for Monday, January 14 continues under Chapter 3 
 
Chapter 3: Relevance & Prejudice Refined 
 
Mon., Jan. 14: Character Evidence (Text pp. 109-122; SS Rules 404-405). 
 
Wed., Jan. 16: Character Evidence (cont’d) (Text pp. 122-151); Character Evidence in Sexual 

Assault Cases (Text pp. 151-165; SS Rules 412-415). 
 
Fri., Jan. 18: (1) Practice In-Class Examination 
 

(2) Online Lecture: Habit Evidence (Text pp. 165-172; SS Rule 406); 
Subsequent Remedial Measures (Text pp. 172-185; SS Rule 407); Compromises, 
Payment of Medical Expenses, and Liability Insurance (Text pp.185-193; SS 
Rules 408, 409, 411); Pleas and Plea Discussions (Text pp. 193-198; SS Rule 
410). 

  
Chapter 4: Witness Qualification, Competency, and Examination 
 
Wed., Jan. 23: Competency (Text pp. 199-227; SS Rules 601, 605, 606); Oath Requirement 

(Text pp. 227-230; SS Rules 603, 604). 
 
Fri., Jan. 25: Direct & Cross-Examination (Text pp. 230-245; SS Rules 611, 612); Personal 

Knowledge (Text pp. 245-249; SS Rule 602); Calling and Interrogation of 
Witnesses by the Trial Judge (Text pp. 249-252; SS Rule 614); Opinion 
Testimony by Lay Witnesses (Text pp. 252-260; SS Rule 701); Qualification of 
Expert Witnesses (Text pp. 260-266; SS Rule 702). 
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Mon., Jan. 28: Reliability of Expert Witness Testimony (Text pp. 266-277); A Closer Look at 
Daubert and the Helpfulness Requirement (Text pp. 277-298); Bases for Expert 
Witness Testimony (Text pp. 299-304; SS Rules 703, 705). 

 
Wed., Jan. 30: Opinion on the Ultimate Issue (Text pp. 304-312; SS Rule 704); Court-Appointed 

Experts (Text pp. 312-313; SS Rule 706); Exclusion and Sequestration of 
Witnesses (Text pp. 313-323; SS Rule 615). 

 Note: Assignment for Wednesday, January 30 continues under Chapter 5 
 
Chapter 5: Testimonial Privileges 
 
Wed., Jan. 30: Introduction (Text pp. 325-329; SS Rule 501); Attorney-Client Privilege (Text pp. 

329-344; Proposed but Rejected Rule 503). 
 
Fri., Feb. 1: Attorney-Client Privilege (cont’d) (Text pp. 344-360; SS Rule 502); Spousal 

Privileges (Text pp. 360-376; SS Proposed but Rejected Rule 505). 
 
Mon. Feb. 4: Psychotherapist Privilege (Text pp. 376-391; SS Proposed but Rejected Rule 

504); Other Privileges (Text pp. 391-406; SS Proposed but Rejected Rules 506, 
507). 

 
Chapter 6: The “Best Evidence” Rule 
 
Wed., Feb. 6: Best Evidence Rule (Text pp. 407-445; SS Rules 1001-1008). 
 
Chapter 7: The Rule Against Hearsay 
 
Fri., Feb. 8: Introduction (Text pp. 447-451; SS Rules 801(a)-(c), 802, 805); Who Qualifies as 

a “Declarant”? (Text pp. 451-461; SS Rule 801(b)); “Truth of the Matter 
Asserted” (Text pp. 461-473). 

 
Mon., Feb. 11: “Assertion” (Text pp. 473-498). 
 
Wed., Feb. 13: Statutory Nonhearsay: Prior Statement by a Witness (Text pp. 499-518; SS Rule 

801(d)(1)); Statutory Nonhearsay: Statements of an Opposing Party (Text pp. 
518-533; SS Rule 801(d)(2)). 

 
Fri., Feb. 15: (1) Midterm Examination 
 

(2) Online Lecture: Statutory Nonhearsay: Statements of an Opposing Party 
(cont’d) (Text pp. 533-544); Exceptions: Present Sense Impressions & Excited 
Utterances (Text pp. 544-558; SS Rules 803(1), (2)); Exception: Statements for 
Medical Diagnosis or Treatment (Text pp. 558-565; SS Rule 803(4)). 

 
Wed., Feb. 20: Exception: Then-Existing Mental, Emotional, or Physical Condition (Text pp. 

565-578; SS Rule 803(3)); Exception: Recorded Recollection (Text pp. 578-585; 
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SS Rule 803(5)); Exception: Records of a Regularly Conducted Activity (Text pp. 
585-597; SS Rules 803(6), (7)); Exception: Public Records (Text pp. 597-609; SS 
Rules 803(8), (10)). 

 
Fri., Feb. 22: Prior Court Judgments (Text pp. 609-613; SS Rules 803(22), (23)); Reputation 

and Personal or Family History (Text pp. 613-628; SS Rules 803 (9), (11), (12), 
(13), (19), (20), (21), (23), 804(b)(4)); Treatises and Other Documents (Text pp. 
628-640; SS Rules 803(15), (16), (17), (18). 

 
Mon., Feb. 25: Unavailability (Text pp. 640-649; SS Rule 804(a)); Exception: Former Testimony 

(Text pp. 649-663; SS Rule 804(b)(1)); Exception: Dying Declarations (Text pp. 
663-675; SS Rule 804(b)(2)); Exception: Statements against Interest (Text pp. 
675-681; SS Rule 804(b)(3)). 

 
Wed., Feb. 27: Exception: Statements against Interest (cont’d) (Text pp. 682-691); Exception: 

Forfeiture by Misconduct (Text pp. 691-700; SS Rule 804(b)(6)); Residual 
Exception (Text pp. 700-708; SS Rule 807); Confrontation Clause (Text pp. 708-
726). 

 
Fri., Mar. 1: Confrontation Clause (cont’d) (Text pp. 726-766). 
 
Mon., Mar. 4: Confrontation Clause (cont’d) (Text pp. 766-802). 
 
Chapter 8: Judicial Notice 
 
Wed., Mar. 6: Judicial Notice (Text pp. 803-827; SS Rule 201) 
 Note: Assignment for Wednesday, March 6 continues under Chapter 9 
 
Chapter 9: Burdens of Proof and Presumptions 
 
Wed., Mar. 6: Burdens of Proof and Presumptions in Civil Cases (Text pp. 829-845; SS Rules 

301-302). 
 
Fri., Mar. 8: Burdens of Proof and Presumptions in Criminal Cases (Text pp. 845-867) 
 Note: Assignment for Friday, March 8 continues under Chapter 10 
 
Chapter 10: Impeachment & Rehabilitation of Witnesses 
 
Fri., Mar. 8: Introduction; Character for Untruthfulness (Text pp. 869-881; SS Rule 608). 
 
Mon., Mar. 11: Prior Convictions (Text pp. 882-897; SS Rule 609); Bias or Motivation (Text pp. 

897-907; SS Rule 610); Sensory Perception (Text pp. 907-910); Contradiction 
(Text pp. 910-915); Prior Inconsistent Statement (Text pp. 915-923; SS Rules 
607, 613); Rehabilitation (Text pp. 924-928); Impeachment and Rehabilitation of 
Hearsay Declarants (Text pp. 928-932; SS Rule 806). 
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Chapter 11: Appellate Review of Evidentiary Rulings 
 
Wed., Mar. 13: Appellate Review of Evidentiary Rulings (Text pp. 933-964; SS Rule 103); 

Review. 


