
Syllabus v. 1 Dec.  23  2018 

Comparative Constitutional Law: B 547, Winter 2017 

Mon/Wed 10:30 A.M.-12:00 Noon 
Professor Clark Lombardi (lombardi@uw.edu) 

Office: (206) 543-4939, Gates 319 
Office Hours: Group Office Hours (in L201: Tues/Th  12:00-12:30 / In-office hours: By Appointment) 

Assistant: Vickie Parker | 422 Gates Hall (parkervt@uw.edu) 

This course will compare the constitutional structure and constitutional law of different countries, 
including the U.S.., various European countries, various East Asian countries and various Muslim 
countries. It is organized thematically and begins by exploring the different ends might be served by a 
constitution. It will then explore the ways in which societies constitutional design can help or hinder the 
project of establishing democratic government and human rights, with a module devoted the special 
challenge of promoting these goals in in divided societies and post-conflict states. The class will 
conclude by exploring the rights jurisprudence of several countries—highlighting how many different 
understandings of democracy and human rights have emerged around the world.  Students will learn to 
contextualize U.S. constitutional structures and U.S. rights jurisprudence and to think about ways in 
which the experience of other countries might provide useful models for further developments. Through 
a group exercise, students will also develop their lawyering skills both in negotiation of a complex 
constitutional document and in writing that requires them to analyze the strengths and weaknesses of the 
negotiated document. 

Reading: Readings will be posted on CANVAS. Although the reading for one or two classes might 
seem heavy, most are from secondary sources.  You should be able to read them more rapidly than 
cases. Also, to help guide your reading, I will provide questions to think about as you are complete the 
reading, and that you should be prepared to discuss during the class sessions. This course will be 
structured around class discussions in which the students are the primary discussants. Class participation 
will be part of your final grade.  

Grading:  

Class participation         15% 
Midterm group exercise       50% 
Writing assignments over the course        35% 

Access and Accommodations: Your experience in this class is important to me. If you have already 
established accommodations with Disability Resources for Students (DRS), please communicate your 
approved accommodations to me at your earliest convenience so we can discuss your needs.  If you have 
not yet established services through DRS, but have a temporary health condition or permanent disability 
that requires accommodations (conditions include but are not limited to: mental health, attention‐related, 
learning, vision, hearing, physical or health impacts), you are welcome to contact DRS at 011 Mary 
Gates Hall or 206‐543‐8924 or uwdrs@uw.edu or disability.uw.edu. DRS offers resources and 
coordinates reasonable accommodations for students with disabilities and/or temporary health 
conditions. Reasonable accommodations are established through an interactive process between you, 
your instructor(s) and DRS. It is the policy and practice of the University of Washington to create 
inclusive and accessible learning environments consistent with federal and state law. 

mailto:parkervt@uw.edu
mailto:uwdrs@uw.edu
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Schedule of Classes 

January 8 (Tuesday) Instruction Starts 
February 21 (Monday) Presidents' Day Holiday  
March 12 (Tuesday) Instruction Ends 
March 18 - 25 Examination period  

 

Class Date Topic 
1 T, Jan 8 Introduction: Why Constitutions? What Do They Do? 

Module I: Comparing Structures of Government & the Challenge of Designing 
Liberal Democratic Constitutions 

2 Th, Jan 10 Electoral Systems: How do they improve or hinder the 
performance of democratic institutions? 

3 T, Jan 15 Separation of Powers: Is parliamentary or presidential 
government better? Does it depend on culture & history? 

   
4 Th, Jan 17 Does Judicial Review Promote Liberal Democracy? When? 

Theoretical Debates 
5 T, Jan 22 Why is Jud. Review Popular Today? /Varieties of Jud. Rev. 
6 W, Jan 24 Varieties of Judicial Review /ctd.  & Discuss Midterm  
7 M, Jan 29 Federalism I: Theories & the American Experience   
8 Th, Jan 31 Federalism II: Canadian & German Fed. [Prof. Spitzer]  
9 T, Feb 5 Designing Constitutions for “Divided Societies” 
 Th, Feb 7 Meetings w/Prof Lombardi to review & prepare for group 

exercise 
10 T, Feb 12 Presentations and first negotiations 
11 Th, Feb 14 Negotiation and Preparation of Term Sheet 

Module 2: Comparing National Treatments of “Rights” 
   
 T, Feb 19 Class to be rescheduled 
12 Th. Feb 21 Different approaches to interpreting constitutional texts; 

Intro. to Free Speech 
13 T, Feb 26  Free Speech Jurisprudence in the U.S. 

Module 3: New Frontiers 
14 Th, Feb 28 Free Speech Jurisprudence in Germany 
15 T.,  Mar 5 Should “Positive” Rights be enforced? How? 
16 Th. Mar. 7 “Religious” Constitutions 
 T.,  Mar. 12 Wrap-up 

 

 



Syllabus v. 1 Dec.  23  2018 

 

Introduction: 

Class 1: Introduction: Why Constitutions? What Do They Do? 

Module I: Comparing Structures of Government & the Challenges of Designing 
Liberal Democratic Constitutions 

Class 2 : Electoral Systems: How do they improve or hinder the performance of democratic 
institutions?  
Class 3: Separation of Powers: Is it better to have parliamentary or presidential government? Does it 
depend on cultural and historical circumstances? 
MLK Day = Mon. Jan 16 
Class 4: Theories of Judicial Review.  Does it Promote Liberal Democracy? 
Class 5: Why has Judicial Review Become Popular? /Varieties of Jud. Rev. 
Class 6: Varieties of Judicial Review /ctd. Explain Midterm Assignment. 
Class 7: Federalism I: Theoretical Issues and the American Experience 
Class 8: Federalism II: Canadian & German Experience  
Class 9: Designing Constitutions for “Divided Societies”  

 

Midterm Group Project 

Class time (and more) used for meetings w/professor Lombardi to prepare for group exercise 
Class 10:  Group presentations and negotiations for Midterm.   
Class 11:  Negotiation and preparation of a term sheet.   

 

Module 2: Comparing National Treatments of “Rights” 

Presidents Day = Mon. Feb. 20 
Tuesday Feb 20 Class to be rescheduled 
Class 12:  Approaches to interpreting constitutional texts; Intro. Free Speech  
Class 13:  Free Speech Jurisprudence in the U.S. 
Class 14:  Free Speech Jurisprudence in Germany 
 

Module 3: New Frontiers 

Class 15: Should “Positive” Rights be enforced? How? 
Class 16: “Religious” Constitutions 

 
Wrap-up 

Class 17:  
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DETAILED CLASS INSTRUCTIONS 

Class 1: Introduction: Why Constitutions? What Do They Do? 

Required Reading 

• Excerpts from Russell Baker Essay “On Conversation (4 pp.) 
• Excerpts: Nathan J. Brown, Constitutions in a Non-Constitutionalist World (28 pp.) 
• Excerpts from Russell Hardin: Why a Constitution (5 pages) 

Questions to think about when reading: 

• What does it mean to “constitute” something? What is “constituted” by the documents that we 
call “a constitution?” 

• What is “constitutionalism”? Why does Nathan Brown think that a constitution can be anti-
constitutionalist? Do you think Brown’s claim makes sense? 

• Should we reserve the word “constitutionalism for liberal constitutionalism? Why or why not? 
• Why do some people think of constitutions as a type of contract? (Who do they think the contract 

is between? What is the consequence of it being a contract?) 
• Why does Hardin think that constitutions are NOT contracts? What does he think they do?  
• Are Hardin and Brown’s understanding of constitutions consistent with each other? 
• What do YOU think constitutions do? What should good constitutions do? 
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Module 1: Comparative Constitutional Structures & the Challenge of Designing 
Liberal Democratic Constitutions 

Class 2: Introduction to Electoral Systems & How they Promote (or Hinder) Democratically 
Appropriate Outcomes 

Required 

• Excerpts from David C. Williams, Constitutional Design for Burma in DESIGNING FEDERALISM 
IN BURMA (D. Williams and L. Sakhong, eds.) (Chiang Mai: UNLD Press, 2005) 

• News accounts and Op-eds about the failed appointment of Lani Guinier in 1993 to be Assistant 
Attorney General for Human Rights (About 10 pages) 

Questions: 

• Do you understand how “first past the post” and the different types of “proportional 
representation” electoral systems work? Do you understand the advantages and disadvantages of 
each? Does the value of a particular system depend upon the history of the country? The type of 
government that you are electing (i.e. presidential or parliamentary)? 

• What type of electoral system does your country employ? Could you describe it to your 
classmates? Do you like it? Why or why not?  

• If you would prefer a different system, would you like a different system entirely, or would you 
just like to change some details of the system? How easy is it to change a system? 

• What type of voting system does the U.S. use? What types of change did Lani Guinier suggest 
that the U.S. should consider? Do you think these were good ideas? Why were they so 
controversial?  
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Class 3: Separation of Powers: Parliamentary or Presidential Government? 

Required: 

• A Brief Overview of the Classical Westminster Parliamentary System (3 pages) 
• Excerpts from Bruce Ackerman: The New Separation of Powers, 113 Harv. L. R. 633 (2000) (18 

Pages)  
• Excerpts from Steven G. Calabresi, The Virtues of Presidential Government, why Bruce 

Ackerman is Wrong to Prefer the German to the U.S. Constitution, 18 Const. Comment. 51 
(2001) (15 Pages) 

• Robert Elgie, Varieties of Semi Presidentialism 3 Taiwan J. of Democracy (1998) pp. 53-71 (17 
pages). 

Optional Further Reading 

• A. Harding, Excerpts The Westminster Model Constitution Overseas: Transplantation, 
Adaptation and Development in Commonwealth States, 4 Oxford Commonwealth L. J. 143 
(2004) (14 pages) 

• Takenaka Harukata, Japan in Pursuit of Westminster Democracy,” Nippon.com. (Sept. 9, 2013) 
•  Sean Jacobs, “Is Papua’s Westminster Government worth keeping?, E. Asia Forum (Oct. 5, 

2013) 

Questions: 

• How does the “Classic” Westminster system work? What are the advantages and disadvantages? 
• If you are from the U.S.: how did the founders depart from the Westminster model? Why did 

they propose the changes they did? Do you think they were wise? What are the advantages and 
disadvantages of the system they created? If you are not from the U.S., what type of system does 
your country employ? Do you like it? Why or why not? If not, should it change? How? 

• Professor Ackerman argues that the best type of government is a hybrid of Westminster and 
American models. What does he call this type of government? How does it work? Why does 
Ackerman think that it is preferable? Why does Prof. Calabresi disagree? What do you think? If 
you agree with Ackerman, should the U.S. change its system? 

• Professors Ackerman and Calabresi agree that the choice of governmental system should affect 
your choice of electoral voting system. Do you understand why? If this is true, does this mean 
electoral systems should be constitutionalized? Why or why not? 

• Professor Ackerman prefers systems in the following order: Constrained Parliamentarism, 
American Separation of Powers, Westminster Parliamentarian. Professor Calabresi prefers the 
following order: American SOP, Constrained Parliamentarism, Westminster. Why do neither like 
the Westminster system? Why do you think it has continued so long? Should Britain change?  

• If (and only if) you had time to read the recommended reading on Japan, why does the author 
believe Japan is trying to adopt some features of Westminster democracy? 
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Class 4 [Wed. Jan. 18]: Does Judicial Review Protect Democracy?: Theoretical Issues  

Reading 

• Jeremy Waldron, The Core of the Case against Judicial Review 115 Yale L. J. 1348 
(2006)[Excerpts] 
 

• Steven Gardbaum: Excerpts from The New Commonwealth Constitutionalism (2013) (8 pp) 
 

• Mattias Kumm, Institutionalizing Socratic Contestation: The Rationalist Human Rights 
Paradigm, Legitimate Authority and the Point of Judicial Review, 1 European Journal of Legal 
Studies [2] (2007) available at http://www.ejls.eu/2/26UK.pdf (Excerpts) 
 

Questions to consider 

•  In their articles, Waldron and Gardbaum posit a certain type of society. They then argue about 
whether in these types of societies, judicial review promotes or hinders democratic legitimacy. 
Assume that you live in such a society. Whose argument do you find more convincing? 

• Now imagine that the society is different from the ones that they posit. Does this change the 
democratizing potential of judicial review? What types of change would make judicial review 
more democratic? Which would make it less? 

 

 

Class 5 [Mon. Jan. 23]: Varieties of Jud Review and the Spread of Judicial Review 

Required Reading 

• Excerpts from scholarship of Merryman and Ginsburg in, The Contemporary Civil Law 
Tradition (Merryman, Clark & Haley, eds.: 2014) Chap. 6 (19 Pages) 

• Ran Hirschl, Juristocracy: Political Not Judicial, 13 The Good Society 6 (2004) (5 pages) 
• Excerpts from Nathan Brown, Constitutions in a non-Constitutional World (19 pages) 

Strongly Recommended Further Reading 

• Alec Stone Sweet, Why Europe Rejected American Style Judicial Review, and Why It May Not 
Matter (Yale Faculty Scholarship Series: 2003) 

Questions to Consider 

• Try to answer the questions at the end of the reading in Merryman, Clark & Haley. 
• The arguments that we have read for and against judicial review have so far tended to be 

philosophical. The readings in this section are rooted in political science. Why do these…  
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political scientists think that judicial review has been so popular? Do they agree about whether 
the spread of judicial review is a good thing? If not, what accounts for their disagreement? 

• Consider Nathan Brown’s account of the spread of judicial review in the Arab world and its 
impact: Does his account support the theories of Ginsburg or of Hirschl?  

• Brown suggests that judicial review can be constitutionalist. Is it democratic? Do you think the 
question of whether it is democratic matters in the Arab countries that Brown describes? Why or 
why not? 

• Does it make you support the spread of judicial review? Does it make you think differently about 
the type of judicial review that is most likely to support liberal democratic values?  

• In terms of design, should there be a single constitutional court to hear cases, or should that 
power be diffused among many courts? Why or why not? How should judges be elected or 
appointed? Why? Should judges be able to hear cases without a particular person having suffered 
a particular harm? Why or why not? 

 

 

Class 6 [Wed. Jan. 25]: New Experiments in the Design of Judicial Review: 

Required Reading 

• Excerpts from S. Gardbaum, The New Commonwealth Model of Constitutionalism (2001) (18 p) 
• Excerpts from Mark Tushnet, Marbury v. Madison Around the World, 71 Tenn. L. R. 251 (2004) 

(24 pp.) 

Questions to Consider 

• We have seen that when civil law countries moved away from a system of legislative supremacy 
and adopted judicial review they developed approaches to judicial review that were different 
from the American version. They did this in order to prevent some of the anti-democratic 
features of judicial review. In these articles, we see that some commonwealth countries have also 
moved from their traditional embrace of parliamentary sovereignty and they too have 
implemented forms of judicial review that are different from those used in the U.S. Do you 
understand what the British, New Zealand and Canadian forms of judicial review have in 
common? How they are different? 

• Mark Tushnet believes that these new forms are not, in practice, very different from U.S. style 
judicial review. Do you agree? 

• If you could design a set of institutions to perform judicial review for a new country with a 
liberal democratic constitution. What type would you prefer? Why? 
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Class 7 [Mon. Jan. 30]: Federalism I: Theoretical Issues and the American Experience 

Required for Federalism Theory Discussion: (10 pages total) 

• Excerpts from Michael Burgess, excerpts from Comparative Federalism: Theory and Practice 
(Routledge 2006) (10 pages) 

Required for Discussion of the Evolution of U.S. Federalism (12 pages) 

• Excerpts from U.S. Constitution (3 Pages) 
• Excerpts from G. Allan Tarr, In search of Constitutional Federalisms: American Perspectives, 

Unpublished Paper (2013) [Used w/permission of author] (9 Pages) 

NOT REQUIRED: Review of caselaw that most of you have read in other classes on the U.S. 
constitution.  These cases involve the Evolution of U.S. Federalism (40 pages) 

• Excerpts from recent U.S. Case Law: Gegory v. Ashcroft United States v. Lopez, United States v. 
Morrison and United States v. Printz, (4 pages + 28 Pages= 32 pages total) 

Questions: 

• What did “federation” mean when the U.S. was founded? Did the U.S. constitution create a 
“federal” government according to the traditional understanding? After its enactment how did 
people differentiate between “confederal” states and “federal” states? Is there today a consensus 
definition of federalism? 

• What purposes did the US founders think their new type of “federalism” would serve? Justice 
O’Connor describes some purposes; Are these the only purposes federalism serves? Is it the only 
way to achieve them?  

• We sometimes refer to separation of executive, legislative and judiciary as “horizontal 
separation” and separation of national and “state” gov’t as “vertical separation”. Why? Is this 
useful terminology? 

• If you are not from the U.S., is your country “federal”? Would you prefer it be more federal? 
Less federal? 

• Thinking more about the U.S. experience with federalism, we talk about American style 
federalism. Has the Supreme Court actually maintained a consistent understanding of the federal 
government’s powers vis a vis the states? Does this suggest that there has not, in fact, one single 
type of American federalism? Or has the country been governed at different times by different 
types of federalism? 

• What limitations does the U.S. Supreme Court set on congressional power in Lopez and 
Morrison? Do you agree with those decisions? What powers do YOU think the American federal 
government should have vis a vis the states? Would you prefer that changes be imposed by 
const. amendment or judicial interpretation? 
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Class 8 [Wed. Feb. 1]: Federalism II: Canada & Germany [Guest Lecture by Prof. Spitzer]  

Required re: Canadian Federalism 

• CONSTITUTION ACT, 1867 §§ 91-95. (5 pages) 
• Rainer Knopff & Anthony Sawyer, Canada, in JOHN KINCAID & ALAN TARR, 

CONSTITUTIONAL ORIGINS, STRUCTURE, AND CHANGE IN FEDERAL COUNTRIES 
(2005) pp. 103-142. (35 pages) 

Required re: German Federalism 

• BASIC LAW FOR THE FEDERAL REPUBLIC OF GERMANY, Articles 28-32, 70-74, 84-91e 
(1949, amended 1990). (4 pages) 

• Jutta Kramer, Federal Republic of Germany, in JOHN KINCAID & ALAN TARR, 
CONSTITUTIONAL ORIGINS, STRUCTURE, & CHANGE IN FEDERAL COUNTRIES 
(2005) pp. 143-178. (35 pp) 

Questions to Consider with Respect to Both Canada and Germany: 

• Why did each country opt for a federal rather than “unitary” system of government? 
• What’s really different between federalism in Canada and Germany? And between each of those 

federal countries and the United States? How are national and state/provincial powers allocated 
in each country? How is this materially different from the U.S.? 

• What const. features does each country have to protect national power? State/provincial power? 
How distinctly divided is it in each country? 

• From a practical/political standpoint, how do the states/provinces protect their power within each 
federation? 

• In each instance, how successful is the country’s constitution in terms of (a) longevity and 
durability, (b) adherence of governments, politicians and courts to its terms, and (c) political and 
social stability? 
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Class 9 [Mon. Feb. 6]: Designing Constitutions for “Divided Societies” 

Reading 

• Sujit Choudhry: Bridging Comparative Politics and Comparative Constitutional Law: 
Constitutional Design in Divided Societies, (U. of Toronto Research, no 09-01: 2009). 

Questions 

• Please use this class as a chance to make sure you have digested all the material so far.  
• What is a “divided society”? Do you understand the fundamental difference in perspective that 

Liphart and Horowitz bring to the question of designing constitutions for divided societies? Do 
you understand why each prefers the electoral systems and government structures that they do? 
Which view do you favor? 

• Can you name several divided societies that have drafted constitutions recently. To the extent 
you know, do you think they did a good job? 

• Think of several divided societies that you think are likely to draft new constitutions or amend 
existing ones in the coming months or years. What advice would you give them? 

 

Midterm Group Project: Drafting a Constitution for Problemistan 

Classes 10 & 11 [  ]:  
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Module 2: Comparing National Treatment of “Rights” 

Class 12 [Wed. Feb. 15]: What are “rights”? What Questions do Rights Interpreters Need to 
Answer? What tools do they use? More Specifically About Free Speech 

Required Reading 

• Introduction to the idea of “Rights” 
o Stephen Gardbaum, “The Structure and Scope of Constitutional Rights” in Comparative 

Constitutional Law (Cheltenham/Northhampton: Edward Elgar Research Handbooks in 
Comparative Law, 2011) (17 Pages text.) 

• The Challenge of Interpreting and Applying Guarantees of Free Speech Rights 
o Adrienne Stone, “The Comparative Constitutional Law of Freedom of Expression” in 

Comparative Constitutional Law (Cheltenham/Northhampton: Edward Elgar Research 
Handbooks in Comparative Law, 2011) (14 pages text) 

Optional Reading on comparative modes of constitutional interp in different national courts: 

o Vicky Jackson and Jamal Greene, “Constitutional Interpretation in Comparative 
Perspective: Comparing Judges or Courts?” in Comparative Constitutional Law 
(Cheltenham: Edward Elgar Research Handbooks, 2011) (15 pp) 

Questions to Consider (TBD) 
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Class 13 [Wed. Feb. 22]: U.S. Free Speech Jurisprudence 

Required Reading 

• For Non-U.S. Trained Students on U.S. Jud. Rev. 
o A brief introduction to the U.S. judiciary and judicial review. 
o Excerpts from Charles A. Shanor, American Const (4th ed: 2009) (10 pp.) 

• For all: Excerpts from Jackson and Dorsen Casebooks (28 pages total text) 
• For all: Dissent in R. v. Keegstra, Sup Ct of Canada (1990) 

Questions to Consider 

• Do U.S. judges agree about the purposes of Free Exercise and about the best way to promote 
those purposes? 

• Is the U.S. system centralized or de-centralized? In a world in which there is sometimes 
disagreements at any particular time about rights questions, do you think that decentralization is 
a good think or a bad thing? 

• Has the majority view in the U.S. on questions of Free Exercise changed? If so, have American 
courts changed the understanding of the purposes for which we protect free speech? Or revised 
their view about what sorts of laws promote those purposes? 

• Do you agree with Brandenburg? With R.A.V.? With American courts strong resistance to any 
prior restraint? Why or why not? 

• Consider the Canadian constitutional court’s decision in Keegstra. Here, the majority upheld an 
order firing a public school teacher who espoused racist views in class. The dissenting judge 
thought this was wrong and that Canadian guarantees of free expression required the order in 
question to be voided. Would U.S. courts have agreed? If so would American judges have 
justified their decision in the same way? 

 

Class 14 [Mon. Feb. 27]: German Jurisprudence on Free Expression; 

Required Reading 

• [On German Jud. Rev.] Excerpts from Haley, Clark & Merryman 
• Excerpts on Luth and Boll cases from Vicki Jackson and Mark Tushnet, eds., Comparative 

Constitutional Law (2d ed. 2006) (16 Pages) 
• Excerpts on Hate Speech from Vicki Jackson and Mark Tushnet, eds., Comparative 

Constitutional Law 1575-1588 ( 14 Pages) 

Questions to Consider 

• Questions posed in the Casebook readings. 
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Module 3: New Frontiers 

Class 15 [Wed. Mar. 1]: “Positive Rights” 

• Excerpts from Irish Constitution 
• Socio Economic Rights: Has the Promise of eradicating the Divide between First and Second 

Generation Rights Been Fulfilled? In ” in Comparative Constitutional Law 
(Cheltenham/Northhampton: Edward Elgar Research Handbooks in Comp. Law, 2011) (12 pp) 

 

Class 16 [M. Mar. 6]: “Religious” Constitutions: What do they do?  Who interprets them?  

Required Reading 

• Reread the Irish Constitution 
• Nathan J. Brown & Mara Revkin, “Islamic Law and Constitutions” in The Oxford Handbook of 

Islamic Law (Anver Emon and Rumee Ahmed, eds.: Oxford U. Press, 2018) 
• Clark B. Lombardi, Designing Islamic Constitutions: Past Trends and Options for a Democratic 

Future, 11 Int’l J. Con. L. 615 (2013): 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2258089  

Optional reading for people interested in Buddhist countries 

• Benjamin Schonthal, “The Legal Regulation of Buddhism in Sri Lanka.” Unpublished paper 
distributed by permission of author. 

Questions to Consider (TBD) 

 

Wrap Up 

Class 17 [Wed. Mar. 8]: Wrap-up  

Required Reading 

• Mark Tushnet, “Some Reflections on Method in Comparative Constitutional Law” in Sujit 
Choudhry, ed. The Migration of Constitutional Ideas (Cambridge, Cambridge University Press) 
pp. 67-83. 

Questions to Consider (TBD) 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2258089

