
 
 

University of Washington School of Law 
Syllabus 

Winter, 2019 
P525ABCD The Right of Publicity 

Class meets Wednesdays, Jan. 9-March 13, 5.30-7.20pm Room 119 
 
 
Instructor: Robert C. Cumbow 
Email: Robert.Cumbow@MillerNash.com  
Phone: 206.777.7468 
Office: None 
Office Hours: by arrangement with student 
 

Class Description 

This is a course in The Right of Publicity, the youngest and the most hotly debated of the 
intellectual property rights. This course presumes some foundational knowledge of copyright, 
trademark and Constitutional law, but will generally provide you with the background necessary 
to address the interaction of the Right of Publicity with other types of intellectual property and 
with the First Amendment. 

Over the past half century, the Right of Publicity has emerged as an important and potent form of 
intellectual property. It represents a hybrid area of law, drawing its principles from trademark, 
unfair competition, copyright, and privacy law. It is today the chief battleground on which the 
balancing of First Amendment guarantees of free expression are being waged against the 
commercial interest of individuals in protecting themselves against unauthorized commercial use 
of their names, likenesses, and personalities. 

This course focuses on the body of case law generated by state and common law rights of 
publicity, and seeks to facilitate, through lecture and dialogue, an understanding of this still-
developing area of law and its importance to the day-to-day legal practitioner, especially the 
intellectual property lawyer.  The course addresses such substantive legal questions as why and 
how this area of law developed in the first place; why it is thus far limited to state and common 
law; what this body of law seeks to protect and why; what tests have developed to determine 
whether a claimed publicity right has been violated; what limits exist on the Right of Publicity; 
the continuing tension between the Right of Publicity and the US Constitution; and the 
Washington State Personality Rights Act as an example of a state-code approach to defining and 
protecting rights of publicity. 

Learning Objectives 

The law student who succeeds in this course will be expected to demonstrate on the final exam 
an ability to:  
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1. Recognize and identify right of publicity issues, and distinguish them from 
common law privacy and defamation issues and from copyright, trademark, and other i.p. 
issues. 

2. Correctly use the terms “publicity,” “privacy,” “trademark,” “copyright,” 
“copyright preemption,” “false endorsement,” “likelihood of confusion,” “commercial 
exploitation,” “misappropriation,” “post mortem rights,” “personal rights,” and “property 
rights,” and understand the differences among and implications of such terms. 

3. Assess the strength and protectability of a claimed publicity right in the context of 
the current state of right of publicity law. 

4. Apply statutory and decisional publicity law principles to specific facts. 

5. Know and apply the principal applicable First Amendment balancing tests for 
right of publicity cases. 

6. Counsel clients on how the law affects their publicity-right issues, determine 
which body of law applies, identify strategic options, and recommend a specific course of 
action. 

Textbook 
Wellkowitz and Ochoa, Celebrity Rights, Carolina Academic Press, 2010. 
Additional required reading materials as listed in Syllabus and either posted on the Course 
Canvas Site or linked-to from the Syllabus on that site. The readings will consist mostly of cases 
included in the textbook and more recent cases provided on the Canvas site. 
Assigned readings vary from class to class in length and complexity, but will average around 40 
pages per class. Required readings for each class are set forth in detail, date by date, in the course 
syllabus provided on the Course Canvas Site. Readings come from three sources: The Text, a 
hardbound casebook; the Washington State Personality Rights Act, available online; and 
occasional Additional Readings in the form of materials listed in the Syllabus, which will be 
either posted on the Course Canvas Site or linked-to from the Syllabus on that site. All assigned 
readings are subject to change, but never on less than one week’s notice. 

Grading 
I grade on a customized curve based on the overall class performance of all students. The final 
grade will be based on the student’s score on the final exam (90%), and the student’s 
contribution to class discussion (answering a question, asking a question, or offering a 
comment)(10%). 

Supplemental Bibliography 
 
Non-required resources for the student who wishes to inquire further: 
 
 
 
 



  
 

Blogs: 
 
Faber, Jonathan: The Right of Publicity 
www.rightofpublicity.com/  
 
Rothman, Jennifer: Rothman’s Roadmap to the Right of Publicity 
https://www.rightofpublicityroadmap.com/  
 
Books and Articles: 
 
Anson, Weston, Right of Publicity: Analysis, Valuation, and the Law, ABA Section of 

Intellectual Property Law, 2015 
Brenner, Lee and Faber, Audrey, “The Price of Fame: An Overview of Right of Publicity 

Claims”, Drye Wit blog, Kelley Drye & Warren LLP, www.dryewit.com , 
December 2014 / March 2015 

Lemley, Mark A., “Privacy, Property, and Publicity”, Media Law Prof, a Stanford Law School 
Public Law Working Paper, SSRN_ID3221274_code32215.pdf, 2018 

Messenger, Ashley, “Rethinking the Right of Publicity in the Context of Social Media”, Parts I-
III, Widener Law Review, Vol. 24:259, 2018 

Murray, Michael D., Right of Publicity in a Nutshell, West Academic Publishing, Nutshell 
Series, 2018 

Rothman, Jennifer E., The Right of Publicity: Privacy Reimagined for a Public World, Harvard 
University Press, 2018 

Simmons, Joshua L. and Means, Miranda D., “Split Personality: Constructing a Coherent Right 
of Publicity Statute”, Landslide, ABA Section of Intellectual Property Law, Vol. 10 No. 5 
May-June 2018 at 37; downloadable pdf at SSRN-id3187810.pdf  

Werbin, Barry, “A Historical Retrospective on New York’s Right of Privacy Law: 115 Years of 
New York Court of Appeals Jurisprudence”, NYSBS Entertainment, Arts, and Sports Law 
Journal, Fall/Winter 2018; downloadable pdf online at 
http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=87629  

Final Exam 
The final exam will consist of one or two fact patterns requiring issue-spotting and short-essay 
answers. The exam period will last three hours, which should be more than sufficient. 
Thoughtful and creative analysis will be rewarded. Use of books and course notes during the 
exam will be permitted. The exam is currently scheduled for 1 p.m. Tuesday, March 19, 2019, 
and requires the use of ExamSoft, in network mode. You are responsible for reviewing the exam 
schedule to determine if there are any changes. The exam schedule for this quarter is posted at 
http://www.law.washington.edu/Students/Exams. 

Class Participation/Expectations 
I expect all students to come to each class having read the required materials for that session. 
Class time will be devoted to discussing the readings and applying the principles embodied in the 
assigned cases, statutes, and supplemental readings. 

http://rightofpublicity.com/
http://rightofpublicity.com/
https://www.rightofpublicityroadmap.com/
https://www.rightofpublicityroadmap.com/
http://www.dryewit.com/
http://www.nysba.org/WorkArea/DownloadAsset.aspx?id=87629
https://www.law.washington.edu/students/exams/default.aspx?vw=2018/1&sw=2018/10#top
http://www.law.washington.edu/Students/Exams


  
 

I expect the student to look up and become familiar with statutory references as they occur in the 
assigned readings, even if those specific statutes have not been expressly assigned. 
I expect all students to contribute to class discussion actively and voluntarily. 

Course Evaluation 
Course evaluations are open online during the last week of classes. Class time will be made 
available on March 13, 2019 for filling out your evaluation. Please bring a laptop or mobile 
device to class on this date to participate in the evaluation. 

Review Session 
I plan to provide a course review as part of our final class session on March 13. 

Cell Phones (Computers) 
I have no objection to your classroom use of cell phones, notebooks, or laptop computers to 
facilitate note-taking and supplemental research. I expect students to exercise courtesy toward 
one another and me by refraining from using cell phones, mobile devices, or laptops for any 
other purpose during class time. In addition, the Law School’s policy on exams and use of 
computers on exams is set out here: 
https://www.law.washington.edu/students/academics/exams.aspx 

Guests and Visitors 
Guests are more than welcome, and do not need advance permission. I will, however, appreciate 
your introducing your guest to me and your fellow students at the beginning of class. 

Law School Attendance Policy 
Under changes to ABA Accreditation Standard 304, adopted in August 2004, a law school shall 
require regular and punctual class attendance. At any time after the fifth week of a course 
(halfway through a summer session course), a student who has been determined by the instructor 
to have attended fewer than 80 percent of the class sessions in any course will be required to 
drop the course from his or her registration upon the instructor’s so indicating to the Academic 
Services Office. 
The instructor may impose stricter attendance standards or other sanctions for nonattendance, 
including lowering of a grade, provided that students are informed at the start of the course of the 
instructor’s attendance rules and possible sanctions. I generally lower a student’s overall course 
grade by one step (e.g., from A- to B+, or the appropriate numerical equivalents). 
 

Access and Accommodation 
Your experience in this class is important to me. If you have already established 
accommodations with Disability Resources for Students (DRS), please communicate your 
approved accommodations to me at your earliest convenience so we can discuss your needs in 
this course. 

https://www.law.washington.edu/students/academics/exams.aspx


  
 

If you have not yet established services through DRS, but have a temporary health condition or 
permanent disability that requires accommodations (conditions include but not limited to; mental 
health, attention-related, learning, vision, hearing, physical or health impacts), you are welcome 
to contact DRS at 206-543-8924 or uwdrs@uw.edu or disability.uw.edu. DRS offers resources 
and coordinates reasonable accommodations for students with disabilities and/or temporary 
health conditions. 
Reasonable accommodations are established through an interactive process between you, your 
instructor(s) and DRS. It is the policy and practice of the University of Washington to create 
inclusive and accessible learning environments consistent with federal and state law. 
 

*********************************************************** 

CLASS 1 – Jan. 9 
 
Topic: I. Introduction: Origins of The Right of Publicity 

1st Assignment: Due Jan 9, 5:30pm 

 
Readings:  
Text: 
3-14: Roberson v. Rochester Folding Box and Notes 
31-36: Haelan Laboratories v. Topps and Notes 
275-282: Zacchini v. Scripps-Howard and Notes 
Study Questions: 
1. What is a right of publicity claim? What does it seek to protect? 
2. How does publicity analysis differ from privacy analysis, and why? 
3. How are publicity rights acquired? 
4. Why is there tension between the right of publicity and the US Constitution? How has this tension 

been defined and addressed? 
5. Publicity rights are described as commercial rights. What is meant by the term “commercial”? 
6. How are property rights different from personal rights? Which kind of right is the right of publicity? 
 
 
CLASS 2 – Jan. 16 

 
Topic: II.  Defining the Right of Publicity 
 
Readings:  
Text: 
73-96: All Cases and Notes  
343-49: Kozinski Dissent in White v. Samsung 
141-45 and 232-235:  Allen v. National Video and Notes 
Study Questions: 
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1. What were the causes of action in Midler? How do they differ? Which ones were dismissed 
and why? Which one was sustained and why? 
2. Should advertisers who use a celebrity impersonator or a voice-impersonator be required to 
disclose the fact? Why or why not? 
3. How does a personal look or voice become protectable? 
4. What role, if any, is played by consumer deception in right of publicity analysis? 
5. How do the courts in these cases justify extending the publicity right beyond a person’s name 
and likeness, and why? 
6. Did Wendt extend the right of publicity beyond Midler and White? 
 
  
CLASS 3 – Jan. 23 
 
Topic: III. Copyright Preemption 
 
Readings: 
Text: 
480-504:  All Cases and Notes 
Study Questions: 

 
1. When and why do copyright concerns arise in publicity cases? 
2. When does Copyright Law preempt a right of publicity claim and why? 
3. Why was there copyright preemption in Laws and Dryer, but not in Toney? 
 

CLASS 4 – Jan. 30 
 
Topic: IV. Parody; Economic Policy 
            V. Succession and Domicile: Whose Law Should Apply? 

Readings: 
Text: 
 
352-63 (also 40-43): Cardtoons and Notes 
560-65:  Cairns v. Franklin Mint  
186-96:  Shaw Family Archives v. CMG Worldwide 
 
And 
 
Additional Assigned Readings: 
Chapter 4 Update – pdf posted on Course Site 

[Milton H. Greene Archives, Inc. v. Marilyn Monroe LLC and The Hebrew University of Jerusalem 
v. General Motors LLC] 
and 

https://canvas.uw.edu/courses/1257040/files?preview=52941027


  
 

Experience Hendrix LLC v. Hendrix Licensing.com, 9th Circuit Opinion of August 8, 2014 (amending 
the original January 29, 2014 opinion – pdf posted on Course Site: (pages 6-14 only) 
and 

Washington State Personality Rights Act, RCW 63.60 – pdf posted on Course Site 
 
Study Questions: 
1. Is right of publicity law economically efficient? 
2. How does right of publicity law fit a free market economy (if it does)? 
3. What public policies are served by enforcing publicity rights? 
4. What, if any, public policies are tested or violated by enforcing publicity rights? 
5. What is the Rule of the Domicile? 
6. What competing views were at issue in the Marilyn Monroe cases? 
7. What competing views were at issue in the Jimi Hendrix case? 
8. How did the State of Washington seek to surmount the domicile problem? 
9. Why was this approach found unconstitutional? Why was the unconstitutionality holding 
reversed? 
10.  How did the court apply the Rule of the Domicile in the Einstein case? 
 

CLASS 5 – Feb. 6 
Topic: VI. Tests for Right of Publicity Cases 
 
Readings: 
Text: 
230fn; 330 ¶3; 340n.8:  Notes on Rogers v. Grimaldi 
315-26 and 364-68: The Transformativeness Test: Comedy III v. Saderup and Winter v. DC 
Comics 
368-75:  The Predominant Use Test:  Doe  v. TCI 
 
Study Questions: 
1. What is the Rogers v. Grimaldi  test? When is it applied? 
2. What claims were dismissed and what claims survived in Parks v. LaFace? Why? 
3.  Describe the Transformativeness Test. What is it used to determine? 
4.  Do you perceive any limitations in the Saderup Transformativeness Test? 
5. Why did Saderup’s art fail the test, while the Jonah Hex comic book survived? 
6. Describe the Predominant Use Test. When should it be applied? 
7. Why did the use of the Tony Twist character fail the test? 
8. Why was the use of the Tony Twist character found to violate the plaintiff’s right of publicity 
when the Autumn Brothers characters in Jonah Hex did not? Would Twist have had a different 
result under the Transformativeness Test? 
9. Is there a fundamental difference between the two tests? Which test makes more sense to you? 
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CLASS 6 – Feb. 13 
 
Topic: VII. Applying the 1st Amendment Balancing Tests 
            VIII. Print Media Cases 

Readings: 
Text: 
326-41:  ETW v. Jireh and Notes (esp. n.10 on Parks v. LaFace) 
387-94:  Hoffman v. Capital Cities/ABC 
Additional Cases (not assigned reading): Rolling Stone 
 
Study Questions: 
1. What were the claims in Tiger Woods’s case? Why was each dismissed? 
2.  Why did Hoffman seem to have a case, and why were his claims finally dismissed? 
 

CLASS 7 – Feb. 20 
Topics: IX. Variations in Applying the Right of Publicity 
              X. New York Cases 
              XI. Video Cases 

Readings: 
Text:  
147-48:  Problem 3 
308-14:  CBC v. MLB 
396-97 (Problem5):  Facenda v. NFL Films, Inc. 
Additional Cases (not assigned reading):  Jordan v. Jewel Osco; Nussenzweig v. diCorcia; 
Hoepker v. Kruger; No Doubt; Fanduel 
Study Questions: 
1. What are personal rights? What are property rights? How do they differ? 
2. What claim was dismissed and what claim survived in the Naked Cowboy case? Why? 
3. Why did Hoepker have no case? 
4. Why did Nussenzweig have no case? 
5. What was the analysis in Kirby and why? 
6. Why was Noriega’s case dismissed? 
7. Why are video games protected expression, like books and movies and music, while other 
mass-market toys, games, and devices are not? 
8. Why was No Doubt’s case successful in spite of the “full First Amendment protection” 
accorded to computer games? 
9. How was the analysis in Facenda different from that in most right of publicity cases, and 
why? 
10. Should athletes have a claim against video game makers for uses of their images? Their 
names? Their jersey numbers? Their career statistics? 
 



  
 

CLASS 8 – Feb. 27 
 
Topic: XII. Athletes, Pro and Non-Pro, vs. Computer Sports Games 

Readings: 
 
Additional Assigned Readings: 
 
Chapter 8 Update – pdf posted on Course Site 
     [In re: NCAA Student-Athlete Name & Likeness Licensing Litigation only] 
and 
Brown v. Electronic Arts – pdf posted on Course Site 
 
Study Questions: 

 
1. Why did the Ninth Circuit find that the Rogers test did not apply to the athletes’ claims in In 
re: NCAA Student-Athlete Name & Likeness Licensing Litigation, but find that it did apply to 
the claims in Brown v. Electronic Arts? Can the NCAA and Brown holdings be distinguished? 
2. Account for the difference in outcomes under a Rogers test and a Saderup test. Does the 
difference make sense? 
3. Why should any test be applied against a use in a medium that enjoys “full First Amendment 
protection”? 
4. What is the present state of the law regarding video and computer games’ use of real athletes’ 
statistics and images? 
 

CLASS 9 – Mar. 6 
 
Topics: XIII. Movie Cases 
             XIV. The State of the Law 

Readings: 
Text: 
384-85:  Tyne v. Time Warner 
Additional Cases (assigned reading):   
Sarver v. Hurt Locker  – pdf posted on Course Site; read only from “B” at the bottom of page 20 
through the end of the opinion (10 pages of reading) 
De Havilland v. FX Networks  – pdf posted on Course Site (12 pages of reading) 
 
Additional Cases (not assigned reading):  Page v. Something Weird Video; Duffey v. 
Twentieth Century Fox; Landham v. Galoob; Bogie v. Rosenberg; Polydoros v. Twentieth 
Century Fox 
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Study Questions: 
1. Why did Page, Duffey, and Polydoros have no case? 
2. Why did Landham have no case?  
3. Why did Billy Tyne’s survivors have no case? 
4. What balancing test was applied in Sarver, and what was the court’s analysis? 
5. How did the Sarver court distinguish its opinion from those in the athlete/video cases? Should 
the law apply differently to celebrities than to “ordinary” folks like Sarver (or Roberson)? 
6. Does de Havilland reaffirm Sarver, or are there differences? 
7. How did the de Havilland court distinguish the Electronic Arts / athlete cases? 
 

CLASS 10 – March 13 
 
Topic:  
 
Course Review and possible guest speaker(s) 
No Readings or Assignments 
 
5.30-5.40 Course Evaluation 
5.40-6.10 Course Review 
6.20-7.35 Guest Speakers 


