
CIVIL RIGHTS - Law A 548 A 

Spring Quarter, 2019 

SYLLABUS 

Professor Schnapper 

 

Most of the assignments for this class will be in Theodore Eisenberg, Civil Rights Legislation:  Cases and 

Materials (6th ed. 2014) [CRL]. Several cases decided since the publication of the casebook will be 

provided in Supplementary Course Materials [SCM]. A number of topics not covered in the book are also 

in the SCM. 

I have allotted to each topic a number, rather than a date, because some units (a bit unpredictably) take 

more or less than an hour, and a few of our regular classes may have to be rescheduled.  The authors of 

the text book sometimes include the full text of an opinion, together with a lengthy dissent, even though 

the operative part of the opinion setting out the holding is only a few pages.  Unless otherwise instructed, 

you need only skim the dissents, and need only skim those portions of the majority opinion not essential 

to understanding what rule the Court has adopted.   

The major cases in each unit are listed by name.  Because the amount of material under each heading 

varies, discussion of a single topic may on occasion be divided between two class sessions. 

In our discussions over the course of the term, we will often need to refer to some (hypothetical) 

underlying constitutional violation. Most often we will have in mind one of the following types of 

violations: 

(a) racial discrimination 

(b) shooting at a fleeing suspect who is not suspected of some dangerous violent crime (doing so is 

forbidden by Garner v. Tennessee), or 

(c) a non-lethal  excessive use of force by the police, which would be an unconstitutional seizure.  

  

Learning Objectives: 

Insert 

(1)Introduction; history of civil rights legislation; early judicial decisions 

 CRL:  1-23,43-57 

 Read 1-13, and go carefully over the text of the 1866 Civil Rights Act (pp. 12-13) 

 Bylew v. United States (skim) 

The Civil Rights Cases (skim) 

 

 Is this a general prohibition against racial discrimination? 



 

 What problems is the 1866 Civil Rights Act trying to solve? 

 

 Is section 1 limited to discrimination by the government? 

 

 What is the purpose of each of the types of right in section 1, regarding which all persons have 

the same rights as white citizens? 

 

 How does the Act get enforced? 

 

 To whom does section 2 apply? 

 

 Is proof of motive required? 

 

 What remedies and procedures are provided in section 2 and section 3 for civil suits? 

 

 What ideas in the Act turn up later in the Fourteenth Amendment or elsewhere in constitutional 

law?   

 

 Generally, how do federal constitutional rights get enforced if state officials have violated the 

rights of a criminal defendant? 

 

 Why wasn’t there jurisdiction in Bylew? 

 

 Regarding Bylew, what are the possible ways to enforce a constitutional prohibition against racial 

discrimination in jury selection?   

 

 How is the section 1 ban on race discrimination as to witnesses to be enforced? 

 

 If there were a recurring problem of excessive police force, who could maintain an action for 

injunctive relief to solve the problem? 

 

 Why was the Civil Rights Act in The Civil Rights Cases not valid under the Fourteenth 

Amendment?  The Thirteenth Amendment? 

 

 What can Congress do under the Thirteenth Amendment? 

 

(2)  What rights can be enforced in a section 1983 action 

 CRL:  59, 98-119 

 Section 1983 (p.59) 

 Maine v. Thiboutot 

 City of Rancho Palos Verdes v. Abrams 

 SCM: Gonzaga v. Doe (536 U.S. 273) 

 Fitzgerald v. Barnstable School Board (555 U.S. 246) 

 

 



Section 1983 

 To which possible defendants does section 1983 apply? 

 

 What actions would violate section 1983?  (trick question) 

 

 Whom does this protect? 

 

 What rights are protected? 

 

 What does “custom” mean? 

 

 What does this enforce other than rights in the constitution? 

 

 Does this apply to violations of federal regulations? 

 

 What if anything does “causes” add? 

 

 What happens if a violation of the rights of A injures B?   

 

 What if A and B are married, and the defendant to retaliate against A for free speech fires B? 

 

Thiboutot 

Since the plaintiff proved a violation of the Social Security Act,which is no longer disputed, what is the 

question in this case? 

 Why didn’t section 1331 solve the case? 

 

 Did Maine courts have to hear this case at all? 

 

 Why does it matter whether a plaintiff can also use section 1983 to enforce a law? 

 

 How was the Social Security Act otherwise enforced? 

 

 Since Fourteenth Amendment prohibition against discrimination in employment can be enforced 

under section 1983, what does Title VII add? 

 

 Rancho Palos Verdes 

 

 Why is a case about the Telecommunications Act in a civil rights casebook? 

 

 Why can’t a plaintiff bring a section 1983 case here? 

 

 What are the differences between the remedies and procedures under the TCA and section 1983? 

 



 Could a plaintiff bring a section 1983 action to enforce Title VII? 

 

Fitzgeral 

 Is the issue in this case the same as in Rancho Palos Verdes? 

 

 Why is a section 1983 suit OK here but not in Rancho Palos Verdes? 

 

 What if anything is the difference between the standard in Fitzgerald and Rancho Palos Verdes? 

 

 Could a plaintiff being a section 1983 action to correct unconstitutional racial discrimination in 

employment, discrimination which would also violate Title VII? 

 

 Could a plaintiff use the private cause of action in section 1983 to enforce Title VII? 

 

Gonzaga 

 Why isn’t this statute enforceable in a section 1983 action? 

 

 Generally, when can’t section 1983 be used to enforce a statutory right? 

 

 Are all violations of constitutional rights by state officials actionable under section 1983? 

 

(3)  Civil rights actions against federal defendants 

 CRL:  143-164 

 Bivens v. Six Unknown Agents 

 SCM: Minneci v. Pollard 

 

Bivens 

If the constitution was violated, what else does the plaintiff need to sue? 

 

Why not just use section 1983? 

 

Why not use section 1331? 

 

What are the various ways to enforce the Fourth Amendment?  Which is best? 

 

What was the government’s argument here? 

 

What is the most common method of enforcing the Fourth Amendment? 

 

Why does the Supreme Court hold the suit is OK in this case? 

 



 

 

Minneci 

 

Why did the Court reject a Bivens action in Minneci? 

 

Does Minneci bar all Bivens actions against private guards? 

 

Does state tort law bar section 1983 actions against state corrections officers? 

 

Could Pollard sue if he were in a private prison for state inmates? 

 

(4)  State action #1:  

 (a) use of governmental power 

 CRL:  64-70 Monroe v. Pape 

 SCM: Flagg Brothers (part IV) 

      San Francisco A & A 

  Edmonson v. Leesville Concrete 

 (b) state employees who are not state actors 

 SCM: Polk County 

 

Monroe 

 How can this be under color of law or state action if the acts were illegal under state law? 

 

 What if headquarters told the cops not to do what they did? 

 

 What if the cops did this in Wisconsin? (think about Axel Foley in Beverly Hills) 

 

 What if the search occurred when the plaintiff was not there? 

 

 Think about the Dirty Harry movies—what if Harry used his own gun to shoot someone, while he 

was “off the case”? 

 

 What if a cop arrested his sister’s boyfriend for not asking her to the prom? 

 

 What if a cop used his gun to hold up a drug dealer? 

 

 What if a cop tackled a supposed bank robber—but got the wrong guy? 

 

 What if the law school dean, hearing a report of a bank robbery, tackled the wrong guy? 

 

 Is sexual harassment of a government worker by her boss state action? 



 

 

Flagg Brothers 

 Surely the eviction was state action? 

 

 What if the Marshall gave her stuff to Flagg Brothers without her ok? 

 

 Doesn’t selling the plaintiff’s stuff without a hearing violate due process? 

 

 Isn’t the enactment of the UCC state action? 

 

 What if she asked the cops to stop the sale, and they refused because of the UCC? 

 

 Suppose she asked the cops to stop the sale, and they refused because she was Swedish? 

 

 Can she sue for a declaration that UCC 7-210 is unconstitutional? 

 

 What if a police officer seizes Foley’s pocket book, and then lets someone from Flagg Brothers 

take out the money it is owed? 

 

USOC 

 Isn’t the injunction state action? 

 

 Isn’t the creation of the trademark monopoly state action? 

 

 The USOC gets federal money—why is that not enough to make this state action? 

 

 Suppose the USOC won’t let Muslims play on the US team? 

 

 What if a city rents part of the Seattle Center to the KKK for a meeting, and the KKK then bars 

Jews and African-Americans from the area during the meeting? 

 

 What if a city, ordered to desegregate a park, instead leased the park for 20 years to the KKK? 

 

 What if a city builds a hospital, then leases it for 20 years to a Catholic charity, which then 

refuses to perform or provide information about abortion or birth control? 

 

 What if the UW leases an office building to Catholic Charities and it refuses to do so? 

 

Edmonson 

 Why is this different than USOC? 



 

 What if Leesville Concrete’s lawyer would not hire Swedes? 

 

 What if the lawyer challenges a juror for cause, but with a secret racial motive? 

 

 What if the defendant opposes having a jury trial at all, and does so out of racial animus towards 

black jurors? 

 

 What if counsel for a criminal defendant, over the objection of the state prosecutor, peremptorys 

prospective jurors on the basis of race? 

 

 If a supervisor at a government agency sexually harasses a subordinate, is that state action? 

 

Polk County 

 How can a government employee not be a state actor? 

 

 What about this action is not state action? 

 

 If a private attorney was a state actor in Edmonson, why isn’t a government actor a state actor 

here? 

 

 What if a public defender just refused to represent someone, giving no reason?  Would that be a 

constitutional violation?  Could the PD be sued? 

 

 What if the public defender exercised peremptory challenges on the basis of race? 

 

 What if the public defender’s office will only hire Swedes? 

 

 What if it refused to pursue Dodson’s case because of his race? 

 

 What if a Swedish defendant claims that the public defender did a lousy job handling his case 

because the public defender is against Swedes? 

 

    

 

(5)  State action #2:  

 (c) governmental function:  

 SCM: West v. Atkins  

  Marsh v. Alabama,  

  Flagg Brothers (part III)  

  Rendell-Baker 

 (d) joint activity: CRL: 74-87 Lugar 

     SCM: NCAA, Adickes, Burton, Brentwood Academy 

 

 



West 

 How can there be state action here, since West was not a government employee and was not using 

government power? 

 

 Why is this case different from Polk County? 

 

 What if Dr. Atkins is not being paid, he just volunteers to help sick inmates? 

 

 What if Dr. Atkins punches West because West is Swedish? 

 

 What if Dr. Atkins refuses to treat West because West is Swedish? 

 

 What if Dr. Atkins is a Yoga instructor, and with deliberate indifference tells West to use a yoga 

pose that causes injury? 

 

 What if the state gives out only one license in the county for an orthopedist, and she provides 

lousy care to a patient outside the prison? 

 

 Is the result in this case different if the state gives inmates a voucher that they can use for any 

doctor they want? 

 

Marsh 

 Why can’t Gulf Shipbuilding control who comes on its land? 

 

 What if some rich guy just bought the whole area, and named in Chateau Plutocrat? 

 

 Could Gulf Shipbuilding bar a recruiter for another ship building company? 

 

 What if Gulf Shipbuilding put up a sign saying “Private Property”? 

 

 What if the owners of a private toll road barred cars with Democratic bumper stickers? 

 

 Can Redmond Town Center exclude Mormon Missionaries from recruiting there? 

 

 What about Main Street in Disneyland? 

 

Flagg Brothers 

 Isn’t selling A’s property to pay B’s debt a government function?  

 

 That is what the government did in Pennoyer v. Neff? 

 

Rendell-Baker 

 Isn’t this clearly free speech? 

 



 What if 100% of the money were from the government? 

 

 What if all kids in Brookline were given a voucher to go to any school, and many picked this 

one? 

 

 What if Brookline closes all its schools and gives kids a voucher for NPS? 

 

 What if one of the purposes of funding the Brentwood School was to provide jobs for teachers at 

government expense? 

 

 What if Seattle closes Garfield High School as a public school, leases it to a charter school, and 

gives kids a voucher they can use there? 

 

 What if NPS expelled all Swedish students because of their ancestry? 

 

 What if the plaintiff had been fired for criticizing the governor? 

 

 How does this rule apply to the Faith Based Initiative—which contracts out government social 

services to religious charities.  Can the charities on the basis of religion (a) discriminate in hiring 

staff for that project?, (b) discriminate in hiring other staff?, (c) discriminate in who gets the 

services? 

 

Lugar 

 Why is this different from Flagg Brothers? 

 

 What if Lugar left oil at EOC and EOC just sold it and kept the money? 

 

 What if EOC acted with a racial purpose, would that matter? 

 

 What if during the attachment Lugar meets the sheriff, they argue and the sheriff beats up Lugar? 

 

NCAA 

 How is this different from Edmonson Oil? 

 

 Didn’t the NCAA in effect demote Tarkanian? 

 

 What if UNLW wrote to the NCAA and said it would do whatever NCAA wanted? 

 

 What if the NCAA rules required UNLIV to fire anyone whom the NCAA named? 

 

 What if the NCAA wanted Tarkanian fired because of his race? 

 

 What if Nevada law required UNLV to fire anyone to whom the NCAA objected? 

 

 



Adickes 

 Did the cop here, as in Lugar, have to arrest Adickes? 

 

 S.H. Kress could order Adickes to leave based on race, and there would be no constitutional 

violation if Adickes refused and was arrested for trespassing.  So why is this different? 

 

 What “understanding” is needed to create state action? 

 

 What if the police officer never said anything while in the store, but the waitress urged the officer 

to arrest the demonstrators? 

 

Burton 

 Same result if Seattle rents the Seattle Center to the KKK for a rally? 

 

 What if the concession stand at the Key Arena would only serve whites/ Same result in this case 

if the parking lot were closed? 

 

 What if the head of the WPA has an apartment in the building, but will not invite Swedes to 

dinner? 

 

 Would the result in this case be the same if the restaurant fired a waiter because he was a 

Democrat? 

 

 What if the Supreme Cup (at the UW) refused to serve Swedes?  Refused to hire them? 

 

 Fired a waiter without notice and an opportunity to be heard? 

 

Brentwood Academy 

 Why is the result different than the NCAA case? 

 

 What is it different from Rendell-Baker? 

 

 What if TESSA would not hire a critic of the governor? 

 

 Why is TESSA state action when Brentwood School was not? 

 

 Is the National Governor’s Conference a state actor? 

 

 What about the Association of Washington Cities? 

 

 What about the Seattle Police Officer’s Guild, bearing in mind that the head of the Guild is a 

police officer who is paid by the city while doing the union work? 

 

       



(6)  State action #3: 

 (e) government empowerment and encouragement:  

 SCM: Jackson , Moose Lodge 

 (f) government assistance:  

 SCM: Shelley, Norwood 

  

Jackson 

 Doesn’t cutting off electricity without notice and an opportunity to be heard violate due process?   

 

 Could Seattle City Light do that? 

 

 Why doesn’t it matter that this is a monopoly?   

 

 What if Met Ed charged Swedes more than Norwegians? 

 

 What if Jackson got cut off because she had criticized Met Ed for its sloppy collection practices? 

 

 How would you advise a utility company about whether it should ask some regulatory agency to 

approve what it is doing? 

 

 In Seattle and many other cities providing electricity is a government function.  Why can there be 

a different result if Seattle sells off that function to a private company? 

 

Moose Lodge 

 Why did the plaintiff win part of this case? 

 

 What if state law allows only 1 bar per 2,000 residents, and the only bar in a town of 1,500 will 

not serve Danes? 

 

Shelley 

 Who is Fitzgerald? 

 

 What if USOC contract provided that Sports Authority would not sell to Swedes? 

 

 What if the Kramers had a general right to veto sale to anyone, and used that veto on racial 

ground? 

 

 In what way is this like part of the Moose Lodge case? 

 

 Why is this different than the USOC case where the court enforced the USOC desires? 

 

 What if the Kramers invite all the neighbors but the Shelleys to their Christmas party, and get an 

injunction to keep the Shelley’s away? 

 



Norwood 

 There is less government money here than in Rendell-Baker, so what is the problem? 

 

 Can the state provide crossing guards in front of the school? School bus services? 

 

 What if Washington gives books to private schools, and there is a claim that one of those schools 

covertly discriminates in admission? 

 

 Why is this different than giving books to parochial schools? 

 

 Could African-American kids sue for admission to this school? 

 

(7)  Criminal sanctions, private misconduct, and the question of  congressional authority 

 CRL:  803-45, 852-56 

 US v. Harris 

 United States v. Guest 

 United States - Morrison (especially) 

       Jones v. Alfred Mayer Co. 

 

Harris 

 What is the problem in Harris? 

 

 Would the law in Harris have been valid if it applied only to conspiracies by whites against 

blacks? 

 

Guest 

 In Guest, when is the law validly applied? 

 

 Why was the indictment at least partially valid in Guest? 

 

 How if at all can the federal government ban lynching? 

 

 Could the US ban Operation Rescue from threatening people trying to go into abortion clinics? 

 

 Why is section 1982 valid as to private landowners or sellers in Jones? 

 

Morrison 

 How could Congress address the problem in Morrison? 

 

 Could Congress adopt a law criminalizing the rape in this case? 

 



 Could Congress adopt a law authorizing a suit by the victim against the prosecutor for failing to 

prosecute? 

 

 Is Title IX a solution to this problem? 

 

(8)  Legislative immunity #1 

 CRL:  179-96 

Gravel v. United States 

  

 Tenney v. Brandhove 

 

 Can Brandhove sue Tenney for giving a copy of Tenney’s statement to the press at the hearing? 

 

 Could Brandhove sue Tenney for asking the DA to prosecute Brandhove? 

 

 Could Brandhove sue Tenney on theg round that the committee had no authority over the topic of 

the hearing? 

 

 Could Brandhove sue Tenney for persuading a witness to lie at the hearing? 

 

 What is Ms. Smith applies to work for the Committee, and Tenney refuses to hire her because she 

is a woman.  Could Jones sue? 

 

 If Brandhove were subpoenaed and refuse to show up, and was prosecuted for contempt, could he 

defend the action by arguing that the Committee had an unconstitutional motive in issueing the 

subpoena? 

 

(9) Legislative immunity #2 

 CRL: 196-202 

 

 Lake Country Estates v. Tahoe Regional Planning Agency 

 

 What is the question in this case 

 

 Was adoption of the Land Use Ordinance and General Plan a legislative act? 

 

 If the Agency denied someone a variance, would that be a legislative act? 

 

 What if the Nevada legislature zoned the land under Mr. Smith’s house for commercial use one? 

 

  

Supreme Court of Virginia v. Consumers Union 

 

 What if the Court disbarred Mr. Malpractice? 

 



 What if the Court delegated plenary power over bar membership to the Director of the State Bar? 

 

 How would this apply to a state Environmental Protection agency that had power to issue 

regulations? 

 

 SCM: Bogan v. Scott-Harris 

 

 Is a city council members legislators for immunity purposes? 

 

 Why is there immunity here? 

 

 Would there be legislative immunity if the Seattle City council, for racial reasons, rejected the 

Mayor’s selection for Police Chief? 

 

 Would there be legislative immunity if the Seattle City Council enacted an ordinance firing the 

Police Chief? 

 

 Would there be legislative immunity if the Seattle City Council enacted an ordinance to seize Tim 

Eyman’s house to build a park? 

 

(10)  Judicial Immunity 

 CRL:  202-12, 223-36 

  

Stump v. Sparkman 

 Did state law authorize Judge Stump to rule on petitions like this? 

 

 Would the result be the same if Stump were a federal judge? 

 

 What if the petition permitted the mother to lock her daughter in her room if she dated a Catholic? 

 

 What if the judge convicted the daughter of heresy and sent her to prison? 

 

 What if Mrs. Sparkman and a local gambler petitioned the judge to decide a bet about who is the 

best rock and roll singer of all time? 

 

Forrester v. White 

Would a judge have judicial immunity for the following: 

 

--directing the clerk to remove all balcks from the jury rolls 

 

--excusing a juror for cause because he was black 

 

--appointing only Catholics as paid counsel for indigent defendants 

 

--appointing as counsel an attorney whom the judge knew was incompetent 



 

Zarcone v. Perry 

 Would the result be the same if Judge Stump did this? 

 

 If a federal judge did it? 

 

 What if Judge Perry had held Zarcone in contempt of court? 

 

 Which of these was and was not a judicial act 

o --ordering the arrest 

o --declaring there was evidence 

o --offering to drop the charges 

 

Pulliam v. Allen 

 Could Judge Pulliam have been held liable in damages for denying bail to Allen? 

 

 Won’t $ 7,691 in counsel fees deter decision making? 

 

 Could congress create a cause of action against a state judge for racial motivation in sentencing? 

 

Butz v. Economou 

Cleavinger v. Saxner 

 

 Why did these cases come out differently?  Try to identify all the factors related to (a) the status 

of the “judge” and (b) the process. 

 

 How could the process in the prison be changed to assure judicial immunity? 

 

 Do Parole Board members get judicial immunity? 

 

 What about a school official who decides whether to suspend or expel a disruptive child? 

 

(11) Prosecutorial Immunity 

 CRL: 213-23 

  

 Kalina v. Fletcher 

 Van de Kamp v. Goldstein 

 

 Which of these actions get prosecutorial immunity: 

 

o Calling a witness the prosecutor knows is lying 

 

o Telling a witness to lie 



 

o Withholding exculpatory evidence in violation of Brady 

 

o Destroying exculpatory evidence in violation of Brady 

 

o Telling a judge, falsely, that all exculpatory materials have been turned over 

 

o Not disclosing, in violation of Giglio, that a promise had been made to a witness of a lighter 

sentence to get him to testify 

 

o Making that promise 

 

o Getting a witness to testify by threatening to tell his colleagues in the mob where his family is 

hiding 

 

o Race based premeptory challenges 

 

o Telling the police that a particular search is legal, and to go ahead 

 

o Going with the police during the search and looking through the suspect’s diary in his house 

 

o Looking through that diary in the DA’s office after police bring it in  

 

o Telling the police there is probable cause to arrest X 

 

o Telling the police to “round up the usual suspects” 

 

o Refusing to make a plea deal with a suspect because he was Swedish 

 

o Refusing to hire a job applicant because she was Swedish 

 

o Leaving key facts out of a warrant application? 

 

o Including in a warrant application statements the DA knows are not true 

 

 Would prosecutorial immunity apply to similar acts done by a paralegal in the DA’s office?  E.g., 

looking through the diary. 

 

(12) Excess Force Claims 

 

See Ninth Circuit Model Jury Instruction 9.25 in the SCM 

 

SCM: Scott v. Harris 

   

 Was this correctly decided?  How big a risk was there to the public?  To the police chasing 

Harris? 

 

 If there was a violation here, what should the police have done instead? 

 

 What if Harris was only going 60 MPH? 



 

 Could they have shot Harris? 

 

 

Mattos v. Agarano 

 

 In Mattos could the police use force, and if so what force, if Aikala 

 

 Moved to stand between the officer and the suspect 

 

 Shoved the officer to try to stop the arrest 

 

 Grabbed the officer’s sleeve 

 

 In Brooks (this is part of Mattos) 

 

 What could the officer’s do to force her to get out of the car 

 

 Did it matter she was pregnant 

 

 Would the taser have been OK if the keys were still in the ignition 

 

 What if a suspect would not comply with an order to put his hands behind his back and the 

suspect was Dwayne Johnson? 

 

(13)  Qualified Immunity:  basic principles 

 CRL:  236-56 

 Harlow v. Fitzgerald 

 Anderson v. Creighton 

 

 SCM:  Pearson v. Callahan (parts I-III) 

 

(14) Qualified immunity: who gets it; procedural issues 

 SCM:  [intentionally left blank] 

 Richardson v. McKnight 

 

 Why no QI here since there would be in a state prison? 

 

 What if the private prison had only a 6 month contract? 

 

 What if a union contract at the prison made it hard to fire people? 

 

 Would Dr. Atkins in West get QI? 



 

 Crawford-El v. Britton 

 

Fankell 

 

Filarsky 

Would a plumber hired to fix a pipe at the county jail get QI? 

(15)  Qualified Immunity:  when is the law sufficiently clear? 

 CRL:  258-72 Safford v. Redding 

 SCM:  United States v. Lanier 

   Procunier (look at the cases in footnote 11) 

   Saucier 

   Hope v. Pelzer 

         Pearson v. Callahan (part IV) 

Think about the police excess force cases we discussed 

 

(16)  Supervisory and third party liability under section 1983 

 CRL:  273-78, 920-29 

 McClelland v. Facteau 

 Scott v. Vandiver 

 General Building Contractors Ass'n v. Pennsylvania 

 SCM: Meyer v. Holley 

Holley v. Crank 

 Ashcroft v. Iqbal 

 

See Ninth Circuit Jury Instruction 9.4 in the SCM 

 

(17)  Municipal Liability 

 CRL:  279-99 

Monell v. Department of Social Service (find the paragraph with the rule) 

Owen v. City of Independence (one simple holding) 

 SCM:  Tuttle 

 

See Ninth Circuit Jury Instructions 9.5  to  9.8 in the SCM 

 

(18)  Municipal Liability 

 CRL:  299-341 City of St. Louis v. Praprotnik 

 Connick v. Thompson 

McMillian v. Monroe County 

SCM: Board of Commissioners of Bryan County v. Brown (520 U.S. 397) 

 



Ways in which a city or county can be responsible for an action or practice 

--a formal ordinance or order adopted by policy maker, e.g. an ordinance (Newport v. Fact 

Concerts) 

--a written rule that workers are expected to obey (Monell), even if the person who issued it is not 

known 

--single act by a final policy maker (Praprotnik) 

--inaction by a final policy maker who knows (or, perhaps, should know) what is going on 

--custom with the force of law (Adickes) 

 

Circumstances in which a city or county is liable for an action for which it is responsible 

--the action itself is unconstitutional (e.g., a policy of not hiring Muslims) 

--the action, although not itself unconstitutional, is an ongoing one, or has ongoing application, 

and reflects deliberate indifference to the danger of a constitutional violation (e.g., a policy of not 

training police about Garner) 

--a single action by a final policy maker that, although not itself unconstitutional, involves a high 

likelihood of a particular type of constitutional violation (Brown v. Bryant county) 

 

(19)Sovereign Immunity:  basis, who gets it, rule of construction, Ninth Circuit caselaw on local 

agencies 

 CRL:  342-70 Alden  

       394-400 Will 

       428-29 Lincoln County 

SCM:   Regents of University of California v. Roe 

Belanger v. Madera Unified School District  

Hess v. Port Authority 

Sossamon v. Texas 

 

The first four cases state simple rules.  We will spend most of our time discussing the more complex rules 

in Hess, Belanger and Sossamon 

 

(20)Sovereign immunity: congressional power to abrogate 

 CRL: 384-87, 393 

  Fitzpatrick 

  Hibbs  

  SCM:     Board of Trustees v. Garrett 

    Georgia v. US  

  Tennessee v. Lane 

  Coleman v. Court of Appeals 

 

You need only skim Fitzpatrick for the basic holding; the more complex rules are in the other cases 

 

(21)Sovereign immunity:  when is a suit "against a state" 

 CRL:  371-73, 375-79, 381-83 

 Ex parte Young 

 Edelman v. Jordan 



 Quern v. Jordan 

 Hutto v. Finney 

  

 

(22) Sovereign immunity: when is a suit "against a state" 

 CRL:379-81, 406-26 

 Milliken v. Bradley 

 Pennhurst 

 SCM: Treasor Salvors 

  Papasan v. Alain 

 

(23) State law limitations in federal civil rights cases 

 CRL:  674-700 

 Robertson v. Wegmann 

 Felder v. Casey 

 Look again at Fankell in the SCM 

 SCM:  Haywood v. Drown 

 

(24) Exhaustion of remedies and related issues 

 CRL:  536-59 

 Patsy v. Board of Regents 

 Skinner v. Swizer 

 SCM:  Edwards v. Balisok 

   Booth v. Churner 

 

Take a look at Heck v. Humphrey, 512 US 477, which is mentioned in Skinner 

 

(25) Res judicata and section 1983 

 CRL:  559-78 

 Allen v. McCurry 

 Haring v. Prosise 

 

(26) Counsel Fees 

 SCM: Hensley v. Eckerhart 

  City of Riverside 

 CRL: 643-74 

  Evans 

  Perdue 

 

(27) State of mind and due process 



 CRL: 120-43 

 Daniels v. Williams 

 Zinermon v. Busch 

 SCM: Parratt 

 

(28) Abstention 

 CRL:  586-94 

 Pullman 

 England 

 Burford 

 

(29) Federal interference with state proceedings #1 

 CRL:  594-614 

 Younger v. Harris 

 Staffel v. Thompson 

 

(30) Federal interference with state proceedings #2 

 CRL:614-31 

 Hicks v. Miranda 

 Huffman v. Pursue, Ltd. 

 Sprint v. Jacobs 

 

(31) Equitable relief (criminal justice) 

 CRL:700-713 

 O’Shea v. Littleton 

 Rizzo v. Goode 

 SCM: Los Angeles v. Lyons 

  

(32) Equitable relief (schools and institutions) 

 CRL  

 Missouri v, Jenkins 

 Lewis 

 Spallone 

 

(33) Prison Reform Litigation Act and Habeas 

 CRL:  

 Miller 

 SCM: Porter v. Nussle 

 

(34) Title VI, etc.: who is covered, "clear statement" doctrine 

 CRL:      Grove City 

 SCM:  NCAA 

        Davis 



   Civil Rights Restoration Act 

 

(35) Title VI, etc.: the "discriminatory effect" doctrine 

 CRL:  

 Larry P. 

 Sharif 

 Alexander v. Sandoval 

 

(36) Title VI, etc.: enforcement methods; use of section 1983 

 CRL: Adams and WEAL 

 SCM: Save Our Valley v. Sound Transit 

 

(37) Conspiracies to deny civil rights 

 CRL:   

 United Brotherhood of Carpenters v. Scott 

 Bray v. Alexandria Women's Health Clinic 

 Novotny v. Great American Federal Savings and Loan 

 SCM: Haddle v. Garrison 

 

(38) Criminal sanctions and official misconduct 

 CRL:   

 Screws v. United States 

 United States v. Ehrlichman 

 United States v. Barker 

 

(39) Damages 

 CRL:   Carey v. Piphus 

 SCM: Memphis County School District 

  Smith v. Wade 

 

 

(40) Waivers 

 SCM:  Newton v. Rumery 

 

 

 


