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SYLLABUS 
 

Class Description 
 

Welcome to Pretrial Advocacy. I look forward to working with all of you in a course that I 

passionately believe in. This class covers both criminal and civil pretrial practice, with the major 

emphasis on the civil side, reflecting real life. Civil pre-trial is far more contentious, time 

consuming and expensive than in criminal cases. 
 

Please read this syllabus carefully, as it contains the reading list, grading policy, attendance 

requirements and assignments for this class. 
 

My Focus 
 

It is impossible to cover everything in one quarter. But I will do my best to expose you to the 

skills you will need most in practice. Class sessions will be a mixture of lectures, group 

discussions and skills performances. Active learning opportunities are an important part of my 

teaching approach. To give you different perspectives, I will bring in guest presenters from time 

to time. 
 

The focus of the course is on practical skills, including interviewing, counseling, negotiation, 

plea bargaining, drafting pleadings, discovery and pretrial motions. At the end of the quarter, you 

will participate in a “live” in class mediation with a top Washington mediator. 
 

Constantine v. Prince-A Real Life Wrongful Death Case 
 

The bicyclist-motorist fatality case file we are using, Constantine v. Prince, is taken from the 

real-life civil wrongful death case of Philippides v. Bernard, 151 Wn. 2d 376, 88 P 3d 939 

(2004), which I tried to jury verdict in the King County Superior Court in 2002. It is a very good 

case for our purposes here, with facts supporting arguments by each side. 
 

This case will do double duty for both the criminal and civil parts of the course. In the criminal 

portion, a big question is what actual proof the prosecution has that the driver was distracted at 

the time of the collision (with texting allegations being a big issue). In the civil portion, the issue 

of potential texting is joined with issues of the cyclist’s helmet use, defendant’s statements to the 

police at the scene, visibility, whether the decedent bike messenger was in a hurry and the 

potential culpability of other parties. 
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Grading 
 

This course is graded on a mastery (“non-curved” basis). Your written work will be the biggest 

part of how your performance is measured, drafting a complaint, an answer, discovery 

requests and a summary motion brief. You also will do an oral argument on your brief 

before me against an opponent. 
 

Your grade will be based 60% on the summary judgment motion at the end of the course (50% 

for the brief and 10% for oral presentation), 10% for class participation and 30% for the pleading 

and discovery assignments. Preparation and effort will be recognized. I will provide you with 

exemplars for each assignment to help you on content and format. 
 

Oral class participation will be composed of discussions, skills performances and role playing. I 

will distribute “secret” advance instructions to students playing witnesses in class exercises. 
 

Learning Objectives 
 

 

1. To understand how to translate black letter law into effective client representation 

strategies. 

2. To develop an understanding of both the synergy and the potential dissonance between 

case law, statutes, court rules and procedures in criminal and civil cases. 

3. To learn how to draft pleadings properly that are a part of every civil case-complaint, 

answer and written discovery. 

4. To focus on effective brief writing skills, learning how to fashion legal arguments which 

will be persuasive with the trial court. 

5. To learn the art of collaboration with colleagues in solving the challenges presented in 

litigation. 

6. To experience real-life client relations challenges, learning how to communicate 

effectively, avoiding common client relations error. 

7. To develop interview skills, learning how to establish rapport and project an appropriate 

professional image. 

8. To be able to build a persuasive case story, starting with the legal elements of the cause 

of action, then combining the human elements. 

9. To build an awareness of the ethical challenges that arise in the relationships with clients, 

opposing counsel and the court in criminal and civil cases. 

10. Using the tools found in case law and procedural rules to gather the information needed 

to represent clients effectively, including written discovery, depositions and motion practice. 

11. Understanding how to arrive at a realistic settlement range in a civil case, conducting 

negotiations with opposing counsel one-on-one and then in a mediation setting. 

12. Learning how to use evidentiary foundation principles to build persuasive illustrative 

exhibits which will be admitted by the court if a case goes to trial. 



13. Understanding how focus groups can predict how jurors may react to the case facts if a 

matter goes to trial, maximizing the client’s chances of success. 

14. Building proficiency in obtaining client settlement authority prior to entering into 

negotiations. 

15. Learning how to plea bargain with the opposing side in a criminal case. 

16. Discovering the elements of effective oral advocacy to the court, maximizing a client’s 

position, credibly undermining the strength of the other side while building your own. 

17. Taking effective depositions of opposing parties and experts, knowing how to focus on 

what matters most. 

18. Learning the basics of how electronic information is requested, examined and used in 

civil cases. 

19. Understanding the role of technical experts in criminal and civil cases, as well as how to 

become knowledgeable enough in these areas to represent clients effectively. 

20. Understanding how judges think and what they want from lawyers. 

21. To develop a sufficient reservoir of essential practice skills to build self-confidence   and 

increase the probability of a successful launch in practice after graduation. 
 

Textbook 
 

1. Bailey, Constantine v. Prince Case File, Second Edition (required) 
 

2. Selected articles and materials posted on course readings (required) 
 

3. Washington Court Rules (available online) 
 

For your reference, selected pre-trial materials will be posted on Canvas from the real case that 

Constantine is based upon. 
 

READINGS 
 

The posted readings consist of short practical articles, cases, court rules and procedures. I do not 

use a textbook for this course as the ones in print are not written by practitioners, severely 

limiting their utility. In addition, I have created a series of checklists and worksheets to enhance 

the practicality, utility and retention of the material. 
 

SEQUENCING 
 

We initially focus on the potential criminal consequences to the driver, Richard Prince, and then 

shift to the civil wrongful death case. The subject of each class is noted in the syllabus. Additions 

or changes may occur, but you will be given as much advance notice as possible. Sometimes you 

may have to do quick turnarounds in the skill demonstrations, but litigation practice often 

requires this kind of grace under pressure, so it is good training. 
 

ATTENDANCE 



I expect you to attend every class unless excused. Unexcused absences will affect your grade. 

For my part, I will make every class worth attending. 
 

I am aware that exceptional circumstances sometimes occur which may affect your attendance, 

performance, or work in class. Just let me know when you are having difficulties of this nature 

and I will do my best to help you. 

 

ACCESS AND ACCOMMODATIONS 
Your experience in this class is important to me. If you have already established accommodations 

with Disability Resources for Students (DRS), please communicate your approved 

accommodations to me at your earliest convenience so we can discuss your needs in this course. 
If you have not yet established services through DRS, but have a temporary health condition or 

permanent disability that requires accommodations (conditions include but are not limited to 

mental health, attention-related, learning, vision, hearing, physical or health impacts), you are 

welcome to contact DRS at 206-543-8924 or uwdrs@uw.edu or disability.uw.edu. DRS offers 

resources and coordinates reasonable accommodations for students with disabilities and/or 

temporary health conditions. Reasonable accommodations are established through an interactive 

process between you, your instructor(s) and DRS. It is the policy and practice of the University of 

Washington to create inclusive and accessible learning environments consistent with federal and 

state law. 

 
RELIGIOUS ACCOMMODATIONS 
Washington state law requires that UW develop a policy for accommodation of student absences 

or significant hardship due to reasons of faith or conscience, or for organized religious activities. 

The UW’s policy, including more information about how to request an accommodation, is 

available at Religious Accommodations 

Policy (https://registrar.washington.edu/staffandfaculty/religious-accommodations-policy/). 

Accommodations must be requested within the first two weeks of this course using the Religious 

Accommodations Request form (https://registrar.washington.edu/students/religious-

accommodations-request/).  
  

CLIENT REPRESENTATION ASSIGNMENTS 
 

In order to make your experience in this class as real as possible, you will be assigned to be 

either prosecutor/plaintiff’s counsel or to defend the driver Richard Prince. I will make this 

assignment on an arbitrary alphabetical basis initially, dividing the class in half. Students in the 

first half will be prosecutors/plaintiff’s counsel and the second half will represent the defendant. 

It is fine by me if you would rather be on the other side and can work out a trade with a 

classmate. Just let me know of any swaps promptly. 
 

You also will need to pick a partner/opponent. This will be the person on whom you serve 

pleadings and argue your motion against at the end of the course. I will circulate a signup sheet 

to record these pairings. If need be, I will assign any students who have not found a partner. 
 

DIVISION OF CLASS INTO SMALL LAW FIRMS 
 

You will join with other class members on the same side, creating law firms of four 

members (this number may vary, depending on total class size). I will circulate a signup sheet, 

arbitrarily assigning any students who do not make a selection. 
 

Your small law firm will become an alternate forum for discussing pre-trial strategies and 
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techniques. This reflects what happens in practice, where collaboration with colleagues is the 

rule, not the exception. 
 

At times, you will be asked about the consensus of your firm on a particular issue. 
 

Law firms will oppose one another in classroom exercises. 

ASSIGNMENTS 

Plaintiff’s counsel will bring the summary judgment motion on lability at the end of the 

quarter. The core argument is that the defendant is liable as a matter of law for hitting the 

bicyclist in a marked crosswalk, leaving only damages for trial. The defense will oppose this, 

raising genuine issues of material fact on whose fault this was. You will have the same 

opponent for this motion as in your three pleadings assignments. 
 

Your brief will be based on Washington substantive law and conform to Washington 

Superior Court Rules and King County Local Rule 7, with a maximum length of twelve 



pages (not counting attachments). We will discuss the brief in class and I will be available 

to meet with you individually about it. Please come see me if you are unclear about the 

assignment. I will be happy to work with you. 
 

The three other written assignments are a complaint, answer and discovery requests. You should 

bring a hard copy of each written assignment to hand in on the due date and serve them on 

your opponent, either electronically or by hard copy. 
 

Everybody does both a complaint and an answer, regardless of which party you are 

representing. The complaint and the answer will draw on the facts in the case file (you will need 

to go beyond the samples in the case file, using the techniques and strategies from our readings 

and discussions. 
 

For the complaint, you must assess the liability of all potential defendants other than 

Richard Prince. Your answer will be drafted in response to your opponent’s complaint, 

which you should attach for my reference. You will determine how to play the “empty chair” 

strategy that we will discuss in class, as well as whether other affirmative defenses should be 

asserted. 
 

Your discovery requests will be fashioned based on which side you are representing. I will 

provide you with exemplar pleadings, discovery and motion briefs as well as electronic form 

templates in Word. 
 

MINI WRITING EXERCISES 
 

Course evaluations have been the single most helpful way for me to improve the classroom 

experience (available electronically 12/1-12/8). Past students suggested short, ungraded mini 

writing assignments as helpful “baby steps” in preparing for the summary judgment briefs. 

Experience since has shown that they were right. I will direct your attention to the mini 

writing assignments in the syllabus on the class prior to when we will be looking at them. 
 

CHECKLISTS AND WORKSHEETS 
 

Even though airline pilots are highly skilled and experienced, they always go through a pre-flight 

checklist before takeoff. I have adapted that skills refresher technique for this class, providing 

you with checklists of essential pre-trial knowledge. To anchor the learning even more, I have 

added worksheets that are intended to help you apply the readings to the practical decisions 

which must be made to properly represent your assigned client in the Constantine case. 
 

PREPARATION FOR CLASS 
 

There is a direct relationship between what you put in and what you get out of this course. I am 

deeply committed to offering the learning opportunities to prepare you for the world of practice. 

The amount of assigned reading is quite reasonable. When we are doing role playing exercises, 

come prepared to perform just like you would on the job. 



BE HERE NOW 
 

My philosophy is “Be Here Now.” Don’t take this class if you are one of those who can’t 

resist surfing the web during class time. Let somebody else on the wait list have your spot. 

Laptop use is appropriate during lectures, but not in the law firm sessions or role-playing 

performances. Cell phones must be set to vibrate. Audible cell phone alerts are not 

permitted 
 

I will respond to your emails as soon as possible. You may also contact me by telephone (206- 

543-4917). 

 

 

ASSIGNMENTS 
 

9/24 Introduction, Course Overview and Role of the Advocate; Case Theorizing and 

Analysis; The Role of Story and Theme. 
 

In Class: Initial discussion of course goals and methods, the role of pre-trial practice in litigation 

today and what you hope to get out of this class. This will be followed by a group analysis of 

the facts in Constantine, identifying their potential impact on the outcome and the 

emotional influences on audience perception, as well as the themes and case stories that will 

hold them together. Small law firms of four members each will be formed this week. 
 

Read: Constantine Case File, pages 1, 11-19, 25-7, 35, 45-51, 121, 143, 157-63. McCormack 

and Bodnar, “Honesty Is The Best Policy: It’s Time To Disclose Lack Of Jury Trial Experience.” 

Gottschall, The Storytelling Animal, page 16. Bailey and Bailey, Show The Story, Chapter 15, 

Building The Theme. Begley, “Adventures In Good And Evil.” Bloom, “Imagining the Lives of 

Others.” Cameron, Inzlicht and Cunningham, “Empathy Is Actually a Choice.” 
 

Worksheets:  Facts To Theme; Bailey’s Case Story Worksheet. 
 

9/26 Defense Interviewing, Theorizing and Investigation. 
 

In Class: We will start by looking at the possible criminal charges that could be brought 

against Richard Prince, analyzing their relative strengths and ways the defense can deal with 

each. In the second session, defense firms will do intake interviews of Richard Prince. I will 

select a member of each prosecution firm to play the defendant, emailing an acting guide. The 

other prosecutors will observe the interview. 
 

Read: Washington Court Rules: Rules of Professional Conduct (RPC) 3.1, 3.3; RCW 46.61.520, 

46.61.522. Bailey, “Interviewing Clients Accused Of Crimes.” Oppel and Patel, “One Lawyer, 

One Day, 194 Felony Cases.” Sutton and Marshall, “In The Footsteps Of Clarence Darrow.” 
 

Checklist: Criminal Defense Client Interview. 



10/1 Police Investigation; Prosecution/Police Relationship; Charging Decisions. 
 

In Class: Prosecutors and the police work closely with one another during the investigation of a 

case. We will discuss this relationship and how it effects the charging decisions made by the 

prosecutor. 
 

Read: KCPAO Filing and Disposition Standards, Felony Traffic Offenses, pp. 160-61. Davis, 

“Full Disclosure.” Duane, “Is It O.K. to Kill Cyclists?” Texas Police Explorers, “Traffic 

Accident Investigation.” Kolker, “Attention Must Be Paid.” 
 

10/3 Motions, Negotiation and Plea Bargaining 
 

In Class: The vast majority of criminal cases do not go to trial, resolved instead by a plea 

agreement. We will take a closer look at this initially. In the second session, prosecution and 

defense teams will negotiate over the charge filed against Richard Prince. Depending on the 

charge filed by the prosecutor, the defense will attempt to get an outright dismissal, a transfer to 

traffic court or a reduction to a misdemeanor. 
 

Read: Walsh, “Please Plea Me, Court Expands Effective Assistance of Counsel.” Larson, “How 

Does Plea Bargaining Work?” Lafler v. Cooper, 132 S. Ct. 1376 (2012). Keefe, “Limited 

Liability.” Klass, “Legal Battle Erupts Over Attorney’s Prediction.” Zeitchik “Lawyers in High 

Stakes Battle in Bill Cosby Pre-Trial Hearing.” 
 

Checklist: Plea Bargain and Negotiation. 
 

END OF CRIMINAL SECTION 
 

10/8 Civil Client Case Evaluation and Interviewing; Building The Story In A Civil Case. 
 

In Class: Criminal and civil client interviews have a very different emotional tone. We will start 

out by exploring the reasons for this and how civil intakes play out, as well as how to create 

emotional bonds with a potential client if you want to sign them up. Then plaintiff law firms 

will interview members of the Constantine family about potential representation in this 

case. I will designate defense firm members to play the roles of decedent’s father and mother, 

with the remainder observing the interview. 
 

The second segment will focus on the development of the civil case story through the use of 

pre-trial discovery tools. Social media use has become a particularly important part of the 

intake process, as this can have a devastating impact on the success of a case. 
 

Read: Kruse and Yamaguchi, “What Do Clients Want?” Adler, “It’s All About Me.” 

Marcus,“Petraeus: Hubris Meets Technology.” Rahman, “Gear Up for Bicycle Accident Cases. 

Siegel, “Manage Your Client’s Digital Footprint.” Shigley and Wilensky, “Alert! Ten Social 

Media Warnings for Clients.” Thomas, “The Ethics of Social Media.” Dawson, “Advice To 

Client Concerning Social Networking Sites.” 
 

Worksheet: Client Interview 



10/10 Civil Investigation and Fact Gathering 
 

In Class: We will begin by discussing how each side in a civil case goes beyond the information 

in a police report, looking for competitive advantages through the process of informal discovery. 

In the first session, we will examine how lawyers work with private investigators. 
 

The second session will begin with each plaintiff and defense firm conferring on and 

planning the Constantine investigation. I will designate class members to play the role of 

Curtis Parsons, who then will be interviewed by small firm members on his knowledge of the 

events that day. 
 

Read: Pudmaroff v. Allen,138 Wash.2d 55, 977 P.2d 574 (1999). Penfield “Look for Signals in 

Bicycle Cases.” Leipham and Christiansen, “Preparing An Automobile PI Case. . . Investigating 

Liability Aspects.” Miletich, “Jury Rejects Woman’s Claim SPD Gave Her Lasting Injury.” 
 

Worksheet:    Investigation Analysis 
 

Note: Mini Writing Assignment For Next Class Session on 10/15: Bring one paragraph telling 

the plaintiff’s case story to class. 

 

 

10/15  Drafting The Complaint 
 

In Class: In the first session, we will discuss complaint format requirements, strategic 

options and the potential consequences of each choice. In the second session, we will begin 

by all students exchanging paragraphs with a partner that telling the case story from the 

plaintiff’s perspective with a partner (this is one of a series of short writing drills to help get 

you ready for your motion briefs). We then will discuss this as a group. All firms then will meet 

to discuss complaint strategy (since everyone has to prepare a complaint). 
 

Read: Washington Pattern Jury Instructions, WPI 70.01 General Duty – Driver Or Pedestrian; 

WPI 70.03 Right Of Way – Pedestrian Vehicle; WPI 70.05 Speed. LaPlant v. Snohomish County 

162 Wash. App. 476, 271 P. 3d 254 (2011). Andrus, “In the Wake of Iqbal.” Ben-David 

“Washington Plaintiffs Victorious in Twombly/Iqbal Era.” Johnson, “Procedural Perfection 

Required.” 
 

Worksheets:  Complaints; Drafting The Constantine Complaint; Complaint Q and A. 
 

Note: Mini Writing Assignment For Next Class on 10/17: Bring one paragraph telling the 

defendant’s case story to class. 
 

NOTE: COMPLAINT DUE ON 10/22 



10/17   Defendant Interviewing; Drafting The Answer; Pleading Wars 
 

In Class: Initially we will discuss intake interviews of civil defendants, which have a different 

dynamic than in criminal cases (defense counsel usually is assigned by the defendant’s insurance 

company). 
 

This will be followed by defense firms interviewing Richard Prince. I will assign plaintiff 

firm members to play the defendant. Thereafter, we will look at the form, content and strategy of 

the answer. 
 

Then each of you will exchange a one paragraph version the defendant’s case story with a 

partner, getting feedback (this is another short writing drill to help get you tuned up for your 

motion briefs). We will discuss this as a group thereafter. 
 

In the second session, I will go over the strategies used by civil defense lawyers in 

fashioning their Answers.  Each firm then will meet to discuss the options in the 

Constantine case. 
 

Read: Mayhew, “Create Client Trust.” CR 8(b), CR 11, CR 12. RCW 4.22.070, 4.20.010, .020, 

.046 and .060; Adcox v. Children’s Hospital, 123 Wn. 2d 15, 864 P. 2d 921 (1993). Amend v. 

Bell, 89 Wn. 2d 124, 570 P. 2d 138 (1977). 
 

Checklists: Interview Outline-Civil Defendant; Representing Clients For Insurance Companies; 

Answer Q and A. Answer Strategy. 
 

Note: Mini Writing Assignment For Next Class: Bring two statements of issue for your side of 

the summary judgment brief. 
 

NOTE: ANSWER DUE ON 10/24 
 

10/22 Discovery Tools And Planning. 
 

In Class: We will start by looking at the range of discovery tools and their uses. I will talk with 

you about how to draft your discovery requests. 
 

Thereafter, each law firm will confer and develop a discovery plan for the Constantine. At the 

end of class, each firm will summarize its strategic discovery goals. 
 

Read: CR 26 (a) & (b) (1), 30-36; Ehrenband, “Cutting Discovery Costs Through 

Interrogatories and Document Requests.” Bailey, Discovery Tools-Power Ranking List. 

McElhaney, “Don’t Be a Discovery Walrus.” Llaurado, “Discovery Issues in Distracted Driving 

Cases.” Wolfe, “The Purpose Driven Interrogatory Response .” 
 

Checklists: Discovery; Discovery Q and A. 
 

Worksheet: Drafting Requests For Admission. 



Mini Writing Assignment For Next Class: Bring a one-page outline of Pudmaroff v. Allen to 

class. Plaintiff's counsel will present points of similarity to the Constantine case. Defendant’s 

counsel will distinguish it, highlighting what is different. 
 

NOTE: COMPLAINT DUE 
 

10/24   Attorney Work Product, Privilege and Protective Orders; Discovery Abuse 
 

In Class: The categories and forms of information that ethically can be withheld on claims of 

work product or privilege are a major source of controversy. We will look at this, as well as the 

remedies available to enforce discovery. 
 

Read: RCW 5.60.060, Confidentiality of attorney-client communication. Rule of Professional 

Conduct 1.6. Fucile, Discovery Ethics Revisited. McGanney and Seidel, “Rule 26(b)(3): 

Protecting Work Product.” Heidebrink v. Moriwaki 104 Wash. 2d 392, 706 P.2d 212 (1985); 

Mothershead v. Adams, 32 Wash. App 325, 647 P. 2d 525 (1982). Bernton, “Deleting Emails in 

Oso Slide Lawsuit Spark Investigation.” Pszonka v. Snohomish County, No. 14-2-18401-8 SEA, 

Judge Roger Rogoff’s Second Supplemental Order On Sanctions, Oso Landslide case; Budlong, 

“New Ways To Combat Defense Discovery Evasion: Part Two” 
 

Checklist: Privilege and Work Product 
 

NOTE: ANSWER DUE 
 

10/29   Electronic Discovery; 
 

In Class: Most cases now require a working knowledge of computer databases, including how to 

access this information. In the first session, we will look at what electronic information is 

discoverable and how it is obtained. 
 

In the second half of class, both plaintiff and defense firms will meet to formulate your electronic 

discovery requests on the opposing side. Then you will have discovery conferences with an 

opposing firm, making information requests, while responding to what the other side is asking 

for, asserting any appropriate objections. 
 

Read: Federal Judicial Center, Managing Discovery of Electronic Information: A Pocket Guide 

for Judges. Adler, “When E-Mail Bites Back.” Martin, “How To Stop Worrying And Love 

Predictive Coding.” CR 30(b)(6) Deposition of Defendant IT Manager, Hauge v. Ash Grove 

Cement Co. 
 

Checklist: Electronic Discovery, Issues and Questions 
 

Mini Writing Assignment For Next Class: Do a critical edit of the handout of with past student 

writing in the motion briefs, prepared to discuss it in your small firms and then as a class.. 



10/31   Motion Practice and Brief Writing 
 

In Class: We will go over the requirements of form and substance in writing briefs for motions. 

Class members are encouraged to ask questions about the summary judgment brief due at the end 

of this course. Each firm then will meet to discuss the best approach to their side of the 

argument. 
 

Read: Garner, “The Psychology of Credibility.” O’Toole, “Tips and Tricks for Persuasive 

Summary Judgment Motions.” Henderson, “Go-To Resources for Motions Practice.” University 

of Michigan Law Review excerpt, “How Judges Think and What Constrains Them.” Olson, 

“Judges Push Brevity in Briefs.” 
 

Checklists: Brief Writing Checklist; Brief Writing Q and A. 
 

Worksheet: Brief Editing. 
 

NOTE: WRITTEN DISCOVERY DUE ON 11/7 
 

(Typewritten in correct legal form): 
 

Plaintiffs: Do a set of discovery directed to Defendant: 18 Interrogatories, 

4 Requests for Production, 4 Requests for Admission. 

Defendants:  Do a set of discovery directed to Plaintiff: 18 Interrogatories, 

4 Requests for Production, 4 Requests for Admission. 

Mini Writing Assignment For Next Class: Bring a draft of three Requests For Admission. 
 

 

 

11/5 Visual Evidence Strategies In Pretrial Practice; Focus Groups 
 

In Class: Developing visuals that will build the strengths of your case and exploit the 

weaknesses of your opponent’s is a critical pre-trial skill. We will start by discussing the basics 

of creating visuals and laying the foundation for their admissibility during pre-trial. 
 

The second session will shift to focus groups, which are critical for refining your case story. We 

will do an actual focus group in class on another case. All of you will participate as subjects. 
 

Read: Bailey and Bailey, “Save The Jury And Show The Story.” Rogers, “Practice Makes 

Perfect Visual Presentations.” Krohn, “Admissibility Of Technical Graphic Evidence.” Bailey, 

“Focus Groups: How To Do Them And What They Can Tell You.” Singer, “Focusing On Jury 

Focus Groups.” Miller and Scoptur, “Adjust Your Focus Early.” 



11/7 Deposition Preparation; Depositions of Adverse Parties (N.B. Plaintiffs can get extra 

time by doing a stipulation with opposing counsel. See page 13. 
 

In Class: We will begin by discussing how to prepare your client for a deposition. Then you will 

put these techniques into action with class members I select to play the role. Then we will look at 

how to question an opposing party in a deposition. Each law firm will confer on developing their 

strategy and then depose the adverse party. The usual rule of one examiner per witness will be 

relaxed to allow for maximum participation. 
 

Read: Bailey, “Deposition Techniques.” Vesper, “10 Tips For Effective Depositions.” Miller, 

“Taking Exceptional Depositions.” Diagram, “The Funnel.” Depositions of the decedent’s sister 

and the defendant driver from the real case will be available for reference. 
 

NOTE: WRITTEN DISCOVERY DUE 
 

NOTE: MOVING PARTY’S PAPERS DUE ON 11/14 
 

11/12   Working With Expert Witnesses 
 

In Class: All civil cases of any importance require you to work with experts, building your own 

proof and attacking your opponent’s. The liability in Constantine will require both sides to know 

the principles, methods and techniques of accident reconstruction. We will discuss the use of 

experts generally and accident reconstruction specifically. Each firm will meet and discuss what 

strategies to use with the opposing accident reconstruction expert witness. 
 

Read: Reports of accident reconstruction experts from the real case. Fantel, “Practical Use Of 

Expert Witnesses.” Feder, “The Care and Feeding of Experts.” Thorsted, “Selecting Expert 

Witnesses: What You Should Know.” Learned Treatise-Accident Reconstructions; Learned 

Treatise-Bicycle Collisions. 
 

Checklists: Expert Depositions; Learned Treatise-Accident Reconstructions; Learned Treatise- 

Bicycle Collisions. 
 

11/14 Plaintiff and Defendant Counseling; Settlement Authority; Negotiation 
 

In Class: We will begin by discussing client counseling on settlement issues and case value, as 

well as the need to get actual settlement authority from the client. 
 

Each plaintiff’s law firm then will meet to discuss the settlement value of the case, designating 

one partner to serve on the plaintiff’s executive committee, which will arrive at an initial 

demand figure to serve on the defense. The plaintiff’s executive committee also should decide 

what the lowest amount is that they would accept in final settlement of this claim. 
 

The defense firms will follow the same procedure, first discussing the settlement range, then 

electing a partner to serve on the claims committee, which will meet and decide what the 

opening offer will be, as well as the most they would recommend to settle the case. 



I will select one member of each plaintiff firm to play the role of the client and one member of 

each defense firm to play the role of the insurance adjuster, sending secret instructions. Each 

firm will advise the client of their settlement authority recommendation. We will conclude with 

opposing teams engaging in settlement negotiations. 
 

Read: Wolfe, “Prepping For Mediation.” Fucile, “Settlement Ethics.” Wolfe, “Managing 

Expectations.” Kawaguchi and Charles, “Locating Personal Injury Verdicts and Settlements in 

Washington.” 
 

Checklist: Negotiation and Settlement 
 

NOTE: MOVING PARTY’S PAPERS DUE 
 

NOTE: RESPONDING PARTY’S BRIEF DUE ON 11/19 (N.B. The defense can get 

additional time by working out a stipulation with opposing counsel, per page 13 of the syllabus). 
 

11/19 Alternate Dispute Resolution 
 

In Class: We will have a “live” mediation in this session, conducted by a professional mediator. 

The lawyers for each side will be combined into a single “super firm.” 
 

Read: Newsweek, “Winning By Negotiation.” Glater, “Study Finds Settling Is Better Than 

Going To Trial.” Sales, “Be Nimble, Be Quick.” 
 

NOTE: RESPONDING PARTY’S BRIEF DUE 
 

11/21   Oral Arguments, Group 1. 
 

11/26 and 11/28 NO CLASS: THANKSGIVING HOLIDAY BREAK 
 

12/3 Oral Arguments, Group 2. 
 

12/5 Oral Arguments, Group 3. 
 

 

 

LAW AND MOTION ARGUMENTS 
 

You and your opponent will brief and argue a summary judgment motion on liability in 

Constantine. 
 

Plaintiff will bring the motion, arguing that defendant was negligent as a matter of law, 

with no contributory negligence by plaintiff. Defendant will counter with genuine issues of 

material fact that make summary judgment on liability inappropriate. 

 

 

The oral argument schedule will be published separately, after sign-ups. 



A. IN GENERAL 
 

1. Each of you should prepare your motion papers and oral argument independently. Sign 

up with your designated opponent for a fifteen-minute time slot. 
 

2. Your motion should be based on the facts in the case file. 
 

3. Your briefs should follow the substantive law of the state of Washington. You may cite 

cases from any other jurisdiction as persuasive authority. 
 

4. Use visuals in both your briefs and oral arguments. 
 

B. FORMAT 
 

Use the Washington Civil Rules for Superior Court. The format for the brief is contained in 

King County Local Rule 7. Sample summary motion briefs and an electronic template in Word 

will be posted on the course web page. 
 

C. ORAL ARGUMENTS AND CRITIQUE 
 

1. As the moving party, plaintiffs may have up to 6 minutes, including any rebuttal. As the 

responding party, defendants may have up to 5 minutes. I will be the judge. Arguments will be 

followed by a short critique. You only need attend your own oral argument. 
 

2. Briefs will be returned next quarter with my comments. 
 

D. FILING DEADLINES 
 

1. The moving party must file by serving their opponent and the instructor no later than the 

deadline set forth in the syllabus. The parties may stipulate in writing to another date, giving 

the plaintiff more time. A copy of the stipulation must be provided to me. 
 

2. Responding party’s response must be filed by the deadline set forth in the syllabus, 

serving the moving party and me. 
 

3. Late papers filed without prior approval will be penalized. 
 

4. Electronic filing: You and your opponent will be assigned to argue your motion before 

me, acting as the judge. I will need a hard copy of your brief for grading purposes. 


