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ELECTION LAW 
 

AUTUMN 2018 / LAW B 572 
COURSE OVERVIEW AND SYLLABUS 

Professor Lisa Manheim 
Office Phone: (206) 685-2546 

 Email: manheim@uw.edu  
  
  Version 1 (9/12/2018) 

 
Office Location: Gates Hall 314 

Office Hours: Wednesdays, from 11:30 to 12:20 p.m., in my office; 
and by appointment. 

 
COURSE OVERVIEW 

 
1. Course Description 

This course is an advanced study of law and courts in the United States. Its substantive 
focus is on election law, and, to that end, major themes of the course include electoral 
design, voting rights, money in politics, and the administration of elections.  

This course is unlike a traditional law school course in certain respects. Most 
prominently, it does not aim to provide a survey of the implicated doctrines. It instead 
concentrates its attention on a small number of significant court decisions and legal issues, 
which it asks students to analyze as they explore their causes, meanings, and effects. In 
undertaking such work, students analyze settled law as well as consider where the law is 
likely to be headed. Such analysis also allows students the opportunity to think more deeply 
about issues that cut across all areas of the law. These include subjects like the institutional 
capacity of the courts, the distinction between law and politics, the strategies that litigants 
employ, and the role that history plays in legal doctrines. 

An introductory course in American constitutional law is a prerequisite. In addition, 
students should expect a reading load that is heavier than in other law school courses. 
More generally, students must be willing to work hard and to struggle with what is often 
quite difficult material.  

 
2. Learning Objectives and Outcomes 

This course aims to ensure that you:  

(a) Deepen your understanding of the role that law plays in American government, with a 
focus on how all branches and levels of government affect elections, and vice versa;  

(b) Develop an understanding of key election law concepts that speak to important ideas 
and themes such as institutionalism, federalism, history, the concept of “hydraulics,” 
and the differences (and overlap) between law and politics.  

(c) Engage in legal analysis and reasoning needed for problem solving, with a particular 
focus on analyzing full cases; and  

(d) Communicate effectively in writing and orally on complicated legal matters. 
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3. Schedule 

This course is organized by week, as follows:  

 on Mondays we will have two-hour sessions (10:30-12:20) that will be dedicated 
primarily to lecture;  

 and on Wednesdays we will have one-hour sessions (10:30-11:20) that will be 
dedicated primarily to discussion.  

There is one exception to this Monday/Wednesday pattern: for the first Wednesday of 
class (September 26), we will have a two-hour session. 

Please note that – barring an unanticipated need for rescheduling – class will be not be held 
on the following dates:  

 Monday, November 5 [the day before Election Day] 
 Wednesday, November 21 [the day before Thanksgiving] 
 Monday, December 3 [last Monday of quarter] 

 
4. Required Texts 

Casebooks are most useful in survey courses, where the goal is to work quickly and 
relatively superficially through a large amount of doctrine. Because this is not a survey 
course, we are not using a casebook. Instead, we will be reading court decisions (mostly in 
full, rather than excerpted) and supplementing those cases with outside readings. With the 
exception of the book identified immediately below, all of our readings are available on 
Canvas or the Internet. The following text, which I cannot post to Canvas (due to 
copyright), is required: 

ELECTION LAW STORIES (Joshua A. Douglas & Eugene D. Mazo, eds. 2016) 

While it may, unfortunately, be difficult to obtain a used copy of this text, there should be 
three copies available on reserve in the library. It is also available in an electronic format. 
Any additional readings I assign will be made available through the Internet or Canvas. 
Occasionally I will email you; please make sure that you check your UW email regularly 
during the quarter.   

Note: you should anticipate that you occasionally will receive extra, required readings 
during the quarter. This is because I occasionally will send you recent news articles and 
other time-sensitive readings that are relevant to our studies. I will always make clear 
whether readings I send you are required or optional; the difference between the two 
classifications is whether you are responsible for the material on the final exam. 

 
5. Accessing Articles 

Occasionally I will send you articles from news services with paywalls. These include The 
New York Times, The Wall Street Journal, and The Washington Post. The UW Law Library 
has provided the following directions regarding how to access these articles if you do not 
have paid access. (That said, I would encourage you to pay for access to one or more of 
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these services—which often offer discounted student rates—as they provide a wealth of 
information to any student, lawyer, professor, or other engaged member of society.)  
 
I know that having to search down these sources can be more difficult than working out of 
a course packet. However, as a practical matter, copyright restrictions require that I either 
refrain from assigning current materials or assign them via these sorts of links. In addition, 
this Election Law course is designed in part to require that you grapple with complete, 
original sources—full case opinions and other legal documents, as well as breaking news 
articles and the like—rather than providing a more curated (and therefore, in a sense, less 
realistic and informative) set of materials. 
 
Accessing The New York Times. If you lack direct access, here is the link via ProQuest: 
https://search.proquest.com/publication/2037333?OpenUrlRefId=info:xri/sid:primo 
 
This resource is available from the library catalog, and you should be able to access it on 
and off campus using your UW Net ID. Full text articles are available in this database 
starting in 2015. You can type in the article title within quotation marks in the search bar, 
or you can use keywords from the original article title to find the updated article (i.e., if the 
title has been changed). You can also search by year, month, and date of issue. 
 
Accessing The Wall Street Journal. If you lack direct access, here is the link via ProQuest: 
https://search.proquest.com/publication/10482?OpenUrlRefId=info:xri/sid:primo.  

 
This resource also is available from the library catalog and can be accessed on and off 
campus using your UW Net ID. Full text articles are available starting in 1984. Searching 
is the same as for The New York Times (above).  
 
Accessing The Washington Post. If you lack direct access, here is the link via ProQuest: 
https://search.proquest.com/publication/10327?OpenUrlRefId=info:xri/sid:primo 
 
This resource also is available from the library catalog and can be accessed on and off 
campus using your UW Net ID. Full text articles are available starting in 1996. Searching 
is the same as for The New York Times (above). 

 
6. Additional Resources 

Election law is difficult to summarize and simplify, and the coverage of cases and other 
materials tends to vary significantly from class to class. As such, I would advise caution 
with respect to commercial outlines. For those wishing to consult a supplementary source, 
I recommend DANIEL P. TOKAJI, ELECTION LAW IN A NUTSHELL (1st ed. 2013). 

 
7. Office Hours 

I encourage you to talk with me outside of class if you have questions or comments or 
otherwise wish to meet. To that end, I have dedicated the hour immediately following our 
Wednesday class (i.e., Wednesdays, from 11:30 to 12:20 p.m.) for drop-in discussions in 
my office. I also have some availability outside of this window. To set up such an 
appointment, please contact me by email to determine a mutually available time.  
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8. Access and Accommodation 

Your experience in this class is important to me. If you have already established 
accommodations with Disability Resources for Students (DRS), please communicate your 
approved accommodations to me at your earliest convenience so we can discuss your 
needs.  

If you have not yet established services through DRS but have a temporary health condition 
or permanent disability that requires accommodations (conditions including but not limited 
to mental health, attention-related, learning, vision, hearing, physical or health impacts), 
you are welcome to contact DRS at 011 Mary Gates Hall or 206-543-8924 or 
uwdrs@uw.edu or disability.uw.edu. DRS offers resources and coordinates reasonable 
accommodations for students with disabilities or temporary health conditions.  Reasonable 
accommodations are established through an interactive process between you, your 
instructors, and DRS.  It is the policy and practice of the University of Washington to create 
inclusive and accessible learning environments consistent with federal and state law.  

 
9.  Classroom Policies  

Preparation. It is critical that you come to class prepared. At a minimum, this requires that 
you have completed the reading, that you have thought about the implicated issues, and 
that you arrive to each class ready to discuss the materials on a substantive level.  

Class Participation. I will call on people randomly and without prior notice, and I 
encourage students to participate voluntarily. Please note that the purpose of the former 
policy is not to intimidate or otherwise impose on students; to the contrary, it is a means of 
ensuring that everyone is included in the discussion and therefore can benefit both from 
the insights of his or her peers and from actively engaging with the material. Class 
participation may affect your final grade, as discussed below.  

Attendance. Attendance is important, and it is required. If you need to miss a class, please 
let me know by email. An excessive number of missed classes will result in automatic 
expulsion from the course. As the School of Law’s attendance policy reads, “[a]t any time 
after the fifth week of a course . . . , a student who has been determined by the instructor 
to have attended fewer than 80 percent of the class sessions in any course will be required 
to drop the course from his or her registration upon the instructor’s so indicating to the 
Academic Services Office.”  

Written Responses. In preparation for each Wednesday class, you are required to send 
me, via Canvas, a written response to the “Response Question” I will provide. Each 
response should be approximately a paragraph long. Each response is due to me by email 
at least 45 minutes before class begins (i.e., by 9:45 a.m. on the day of class). There is an 
exception during the first week of class, when no response is due. 

This system is intended both to help you engage with the material and provide me with 
feedback throughout the quarter. To reflect these goals, the responses are mandatory but 
otherwise ungraded. Failing to complete these writing exercises in a timely manner may 
affect your final grade, as discussed below.  

Recordings. You are not allowed to make your own video or audio recordings of class 
sessions. I will authorize Law Media to record audio (not video) of the class subject to the 
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following conditions: (1) students who access the recordings agree to use the recordings 
only for their studies in this class; and (2) students who access the recordings agree not to 
distribute the recordings to anyone else. Notwithstanding this authorization, you should not 
rely on these recordings or assume they always will be made available. Technical errors 
frequently interfere with the recording process, and, more importantly, listening to the 
audio is not a substitute for class attendance. If at any point during the quarter I feel that 
class participation or attendance has been low, I may withdraw my recording authorization 
for future classes. 
 

10.  Grades 

Your grade for the course will be determined primarily by your score on an exam, which 
is discussed below. Class participation and completion of the writing assignments may 
affect your grade in one of two circumstances. First, if your grade is on or near the cutoff 
between two grades, then I may bump your grade up if (1) you have timely submitted at 
least 8 of 9 written responses and (2) your classroom participation has been exceptionally 
valuable and thoughtful (where quality, not quantity, of participation is the relevant 
criterion). Conversely, if your grade is on or near the cutoff between two grades, then I 
may bump your grade down if (1) you have failed to timely submit at least 8 responses or 
(2) you have failed to participate meaningfully in class discussion. 

The exam will be closed book (with the following exception) and three hours long. 
There is one exception to the closed-book rule: you may bring in 10 standard-size (8.5”x 
11”) sheets of paper of your choosing. Although you may only use one side of each of these 
10 sheets, there are otherwise no restrictions on what may be written on them. If you use a 
computer for the exam, you must use the ExamSoft software. Those using the ExamSoft 
software must use the most restrictive setting (i.e., the setting that blocks access to the 
Internet as well as to electronic documents stored on a hard drive).  
 

11. Reading Assignments 

Below find the syllabus and reading assignments for the course. If necessary, I will 
circulate a revised version of the Course Overview and Syllabus. Each version of the 
Course Overview and Syllabus is marked as such at the bottom of the page. 
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SYLLABUS 
(subject to modification)  

 
I. Introduction to Election Law  

 
Focus on: Three Case Studies & Three Themes 

 
II. Redistricting  
 

Focus on: Vieth v. Jubelirer  
 
Further focus on: LULAC v. Perry  
 

III. The Voting Rights Act 
 

Focus on: Shelby County v. Holder 
 
IV. Regulation of Voting 
 

Focus on: Crawford v. Marion County 
 

Further focus on: Husted v. A. Philip Randolph Inst. 
 
V.  Presidential Control of Elections 
 

Focus on: Trump-Era Influence. 
 

VI.  Current Events  
 

Focus on: Current Events.  
 

VII. Campaign Finance 
 

Focus on: Citizens United v. Federal Election Commission 
 
VIII.  Disputed Elections 

 
Focus on: Bush v. Gore  

 
IX. Reflection and Review 
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READING ASSIGNMENTS 
(subject to modification) 

 
I. Introduction to Election Law  
 

Monday, September 24:  
 

For today’s assignment, read the materials below. These materials use three case studies 
(gerrymandering in Pennsylvania; the nomination of Judge Brett Kavanaugh; and election 
law crimes) to illustrate three themes (federalism; law versus politics; and the institutional 
capacity of the courts). Note that the reading due this Wednesday is much longer and more 
substantial than Monday’s reading, and, as such, I encourage you to start on the 
Wednesday reading early.  

Case study #1: Gerrymandering in Pennsylvania (Theme: Federalism) 

As you read these materials, consider the following. Who are the actors in charge of 
drawing these electoral lines at each stage of the process? In considering this inquiry, think 
about state actors versus federal actors, and other issues of federalism. 

 Read pages 2-3 & 6-7 (which translate to PDF pp. 12-13 & 16-17) of BRENNAN 

CENTER, A CITIZEN’S GUIDE TO REDISTRICTING (2010), available at 
https://goo.gl/amze1K.  
 

 Read Adam Liptak, Supreme Court Won’t Block New Pennsylvania Voting Maps, 
N.Y.TIMES (Mar. 19, 2018), available at 
https://www.nytimes.com/2018/03/19/us/politics/supreme-court-pennsylvania-voting-
maps.html.  
 

 Read the introduction (up through “Here’s how it shook out, district by district.”) to 
Nate Cohn, Matthew Bloch, and Kevin Quealy, The New Pennsylvania Congressional 
Map, District by District, N.Y.TIMES (Feb. 19, 2018), available at 
https://www.nytimes.com/interactive/2018/02/19/upshot/pennsylvania-new-house-
districts-gerrymandering.html. Also skim a description of at least one district.  
 

 Read Sarah Anne Hughes, What’s behind the fight over Pennsylvania redistricting 
reform, BILLY PENN (June 26, 2018), available at 
https://billypenn.com/2018/06/26/whats-behind-the-fight-over-pennsylvania-
redistricting-reform/. 
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Case study #2: Nomination of Judge Brett Kavanaugh (Theme: Law Versus Politics) 

As you read these materials, consider the following. Why does it matter who is nominated 
to the U.S. Supreme Court? Every Supreme Court justice interprets the same laws and 
Constitution; why don’t they all reach the same conclusions? In light of such variation, are 
there any meaningful differences between the votes of Justices and the votes of members 
of Congress and other political actors? Think about the differences that exist between law 
and politics. 

 Ari Berman, Does Brett Kavanaugh Spell the End of Voting Rights?, N.Y.TIMES (July 
13, 2018), available at https://www.nytimes.com/2018/07/13/opinion/sunday/voting-
rights-voter-id-kavanaugh.html. 
 

 Noel Johnson, Brett Kavanaugh is on side of Supreme Court on voting laws, THE HILL 
(Aug. 24, 2018), available at http://thehill.com/opinion/judiciary/403483-brett-
kavanaugh-is-on-side-of-supreme-court-on-voting-laws.  

 
Case study #3: Election Law Crimes (Theme: Institutional Capacity of the Courts) 
 
As you read these materials, consider the following. How can the courts respond to offenses 
against the electoral process?  Think about remedies—and, more generally, what courts 
have the ability to do (i.e., the “institutional capacity of the courts”) in the context of 
problems affecting elections. 

 Skim pages 1 & 11-19 of the Criminal Information associated with the Michael Cohen 
Plea Agreement (Aug. 21, 2018), available at https://www.lawfareblog.com/document-
michael-cohen-plea-agreement.  (The Criminal Information is the second document.)   
 

 Read Philip Bump, Trump’s comparison of the Cohen allegations to Obama is entirely 
wrong, WASH. POST (Aug. 22, 2018), available at 
https://www.washingtonpost.com/news/politics/wp/2018/08/22/trumps-comparison-
of-the-cohen-allegations-to-obama-is-entirely-wrong/?utm_term=.09cb897ac5c9.  
 

 Skim the table of contents of U.S. DEP’T OF JUSTICE, FEDERAL PROSECUTION OF 

ELECTION OFFENSES (2017), available at 
https://www.justice.gov/criminal/file/1029066/download. 
 

 Skim the statutory headings found at the following site containing the Laws of New 
York State: https://www.nysenate.gov/legislation/laws/ELN/A17. Pick one or two 
statutes to look at. 

 
End of First Day’s Assignment  
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II. Redistricting 
 
Wednesday, September 26:  

 Vieth v. Jubelirer, 541 U.S. 267 (2004).* 

 Lisa Marshall Manheim, Belling the Cat: The Story of Vieth v. Jubelirer, ELECTION LAW 

STORIES (Joshua A. Douglas & Eugene D. Mazo, eds. 2016). 

 Note: Some people prefer to read the Law Stories chapter before the case, or vice versa. 
Throughout the quarter, you should feel free to take either approach—so long as you have 
completed whichever reading has been assigned prior to the class indicated on the syllabus. 

Wednesday Response Question  
[simply consider this question; there is no requirement that you submit a response this week]: 

How does redistricting litigation differ from more traditional litigation—for example,  
from a straightforward lawsuit between two parties based in torts or contracts? 

 
Monday, October 1: 

 Justin Levitt, LULAC v. Perry: The Frumious Gerry-Mander, Rampant, ELECTION LAW 

STORIES (Joshua A. Douglas & Eugene D. Mazo, eds. 2016). 
 

Wednesday, October 3:  

 Amy Howe, Opinion analysis: Texas scores near-complete victory on redistricting, 
SCOTUSBLOG (June 25, 2018), http://www.scotusblog.com/2018/06/opinion-analysis-
texas-scores-near-complete-victory-on-redistricting/. 

 Vann R. Newkirk II, North Carolina’s Gerrymandering Drama Is Only Going to Get 
Worse, THE ATLANTIC (Aug. 29, 2018), 
https://www.theatlantic.com/politics/archive/2018/08/north-carolina-
gerrymandering/568807/. 

 Sam Wang, Ben Williams & Rick Ober, The States Are Now the Best Route to 
Gerrymandering Reform, AMERICAN PROSPECT (July 16, 2018), 
http://prospect.org/article/states-are-now-best-route-gerrymandering-reform. 

Wednesday Response Question:  

Do the courts lack the capacity to appropriately police electoral district lines? Does your answer 
differ based on what sort of claim has been brought (e.g., partisan gerrymandering claims versus 

race-based gerrymandering claims, or constitutionally based claims versus  
statutorily based claims)? 

 
   

                                                            
* Cases marked with an asterisk are available in published format on Canvas, as well as on Westlaw and other services. 
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III. The Voting Rights Act 
 

Monday, October 8:   

 Shelby County v. Holder, 133 S.Ct. 2612 (2013)*  
 

Wednesday, October 10:   

 John Neiman, A view from Alabama, SCOTUSBLOG (Jun. 28, 2013, 11:09 AM), 
http://www.scotusblog.com/2013/06/a-view-from-alabama/.  

 Joseph Fishkin, The Dignity of the South, 123 YALE L.J. FORUM 175 (2013), 
https://www.yalelawjournal.org/pdf/1174_iyst6fvo.pdf.  

 Jaime Fuller, How has voting changed since Shelby County v. Holder? WASH. POST (July 
7, 2014), https://www.washingtonpost.com/news/the-fix/wp/2014/07/07/how-has-voting-
changed-since-shelby-county-v-holder/?utm_term=.cb487862de18.  

 Read the introduction to Dale E. Ho, Building an Umbrella in a Rainstorm: The New Vote 
Denial Litigation Since Shelby County, 127 YALE L.J. 799 (2018), 
https://www.yalelawjournal.org/pdf/Ho_ogpw2941.pdf.  

 
Wednesday Response Question:  

Describe an example of a Section 4 formula that might  
pass constitutional muster under Shelby County. 
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IV. Regulation of Voting 
 
Monday, October 15:   

 Crawford v. Marion County, 553 U.S. 181 (2008).*  

 Begin reading the Douglas chapter that is due Wednesday (below). 
 
Wednesday, October 17:  

 Joshua A. Douglas, The History of Voter ID Laws and the Story of Crawford v. Marion 
County Election Board, ELECTION LAW STORIES (Joshua A. Douglas & Eugene D. Mazo, 
eds. 2016).   

 Editorial Board, The Voter-ID Consensus, WALL ST. JOURNAL (Sept. 22, 2005), 
https://search.proquest.com/docview/398983349/fulltext/34BB0BBE9FFA4EDAPQ/1?ac
countid=14784.   

 Alan Blinder, Questions and Answers on Voter Fraud, N.Y. TIMES (Aug. 2, 2016), 
https://www.nytimes.com/2016/08/05/us/voter-id-laws-donald-trump.html.   

 Dan Hopkins, What We Know About Voter ID Laws, FIVETHIRTYEIGHT (Aug. 21, 2018), 
https://fivethirtyeight.com/features/what-we-know-about-voter-id-laws/  

 Excerpt from ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF 

DEMOCRACY IN THE UNITED STATES (2000) (available on Canvas). 

Wednesday Response Question: 

Does the Crawford decision preclude future challenges to laws requiring voter identification? 
Please explain your answer. 

 
Monday, October 22:   

 Husted v. A. Philip Randolph Inst., 138 S. Ct. 1833 (2018).*  

 
Wednesday, October 24: 

 Packet on voting restrictions (available on Canvas). 
 

Wednesday Response Question: 

What other claims could plaintiffs have brought in response to the regime challenged in Husted? 
How do you predict those claims would have fared? 
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V. Presidential Control Over Elections 
 
Monday, October 29:   

 Excerpts from Lisa Marshall Manheim & Kathryn Watts, Reviewing Presidential Orders, 
U. CHIC. L. REV. (forthcoming 2019) (available on Canvas). 

 New York Immigration Coalition v. United States Dep’t of Commerce, 315 F. Supp.3d 766 
(S.D.N.Y. 2018).* 

 
Wednesday, October 31 [note that this assignment spans two pages]:  

Type of Control: Shifting Positions in Litigation 

 Michael Wines, Voting Rights Advocates Used to Have an Ally in the Government. That’s 
Changing, N.Y. TIMES (Aug. 12, 2018), https://www.nytimes.com/2018/08/12/us/voting-
rights-voter-id-suppression.html. 

Type of Control: Prioritization of Enforcement of Election Laws 

 Rebecca Morin, 19 foreign nationals charged for voting in 2016 elections, POLITICO (Aug. 
24, 2018), https://www.politico.com/story/2018/08/24/voter-fraud-2016-foreign-
nationals-charged-795704. 

 Ellen Nakashima, Trump chairs election security meeting but gives no new orders to repel 
Russian interference, N.Y. TIMES (July 28, 2018), 
https://www.washingtonpost.com/world/national-security/trump-chairs-election-security-
meeting-but-gives-no-new-orders-to-repel-russian-interference/2018/07/27/ebf85f50-
91b8-11e8-8322-b5482bf5e0f5_story.html?utm_term=.c5fe38df56c7. 

 Optional: Ken Dilanian, Trump admin has no central strategy for election security, and no 
one’s in charge, NBCNEWS (July 27, 2019), 
https://www.nbcnews.com/politics/elections/trump-admin-has-no-central-strategy-
election-security-no-one-n895256. 

Type of Control: Pressure on State Governments 

 Jonathan Brater, The Purge: Ten Years Later?, BRENNAN CENTER (June 30, 2017), 
https://www.brennancenter.org/blog/purge-ten-years-later. 

 Richard Fausset et al., Justice Dept. Demand for North Carolina Voting Records Extended 
to D.M.V., N.Y. TIMES (Sept. 7, 2018), https://www.nytimes.com/2018/09/07/us/north-
carolina-voting.html.  

 Donald J. Trump (@realDonaldTrump), Twitter (Jan. 4, 2018, 3:11 AM), 
https://twitter.com/realDonaldTrump/status/948874586006925313.  

 Optional: Editorial Board, The GOP finds yet another way to suppress the vote, WASH. 
POST (Sept. 10, 2018): https://www.washingtonpost.com/opinions/the-gop-finds-yet-
another-way-to-suppress-the-vote/2018/09/10/7cd2617e-b536-11e8-a7b5-
adaaa5b2a57f_story.html?utm_term=.159ef04dfbd1. [Note: this is an op-ed, not a news 
article. However, it compiles facts in a way that might help to clarify objections.]  

Assignment continues below. 
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Type of Control: Investigative Work  

 Exec. Order No. 13,799 (“Presidential Executive Order on the Establishment of 
Presidential Advisory Commission on Election Integrity”) (May 11, 2017), 
https://www.whitehouse.gov/presidential-actions/presidential-executive-order-
establishment-presidential-advisory-commission-election-integrity/.  

 Michael Tackett & Michael Wines, Trump Disbands Commission on Voter Fraud, 
N.Y.TIMES (Jan. 3, 2018), https://www.nytimes.com/2018/01/03/us/politics/trump-
voter-fraud-commission.html. 

Wednesday Response Question: 

Option 1: Find and describe an example from a prior presidential administration (i.e., not from 
the Trump administration) of the President attempting to use legal leverage to influence 

elections. If it is straightforward to do so, also include a link to the relevant source. 

Option 2: How, if at all, should courts police a President’s efforts to use  
legal means to influence elections? 

 
 
VI. Current Events   

 
Monday, November 5:  

 Please note that class today is cancelled. Your assignment for this week is listed below. 
 
Wednesday, November 7:  

Your answer to the response question is due early this week. With respect to your reading 
assignment, please read enough about the 2018 elections to submit your response to the 
question below by 11:59 p.m. on Tuesday, November 6 (Election Day). Feel free to submit 
this response even earlier, particularly if you are too busy on Election Day itself. For ideas, 
you might turn to the Election Law Blog, run by Professor Rick Hasen: 
http://electionlawblog.org/. 

Wednesday Response Question: 

Describe a legal issue presented by the 2018 elections and  
provide thoughts on how a court might resolve it. 
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VII. Campaign Finance 
 
Monday, November 12:   

 Excerpt from SAMUEL ISSACHAROFF ET AL., THE LAW OF DEMOCRACY (4th Ed. 2012) 
(available on Canvas). 

 Richard L. Hasen, The Nine Lives of Buckley v. Valeo, ELECTION LAW STORIES (Joshua 
A. Douglas & Eugene D. Mazo, eds. 2016). 

 
Wednesday, November 14:  

 The majority opinion in Citizens United v. Federal Election Commission, 130 S.Ct. 876 
(2010).*   

 Excerpts from the concurring and dissenting opinions in Citizens United v. Federal 
Election Commission, 130 S.Ct. 876 (2010) (available on Canvas).  

 

Wednesday Response Question: 

In campaign-finance jargon, a “contribution” refers to an amount that a person  
gives to someone else (e.g., to candidate or a committee). An “independent  
expenditure,” by contrast, refers to an amount that a person spends on that  

person’s own speech—whether as a candidate or interested observer.†  
How, and why, does the constitutional treatment of restrictions on  

contributions differ from the constitutional treatment of  
restrictions on independent expenditures? 

 
Monday, November 19:  

 Heather K. Gerken & Erica J. Newland, The Citizens United Trilogy: The Myth, the True 
Tale, and the Story Still to Come, ELECTION LAW STORIES (Joshua A. Douglas & Eugene 
D. Mazo, eds. 2016).  
 

 Richard L. Hasen, Brett Kavanaugh May Soon Unshackle All Rich Political Donors, SLATE 
(Sept. 3, 2018), available at https://slate.com/news-and-politics/2018/09/brett-kavanaughs-
supreme-court-tenure-could-mean-the-end-of-all-campaign-finance-limits.html. 
 

 Optional: Rick Hasen, On Kavanaugh and Campaign Finance (and Allowing Foreign 
Interference in Our Elections): Methinks the Bopp Doth Protest Too Much, ELECTION LAW 

BLOG (July 3, 2018), https://electionlawblog.org/?p=99897. 

 
 

                                                            
†  Confusingly, independent expenditures are sometimes referred to simply as “expenditures.” And sometimes 
restrictions on these expenditures are referred to by another term altogether: “spending limitations.” But, to be clear, 
the core distinction goes to whether the individual spending the money is spending it on that person’s own speech 
(“expenditures”) or is giving it to someone else (“contributions”). 
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VIII. Disputed Elections 
 

Monday, November 26:   

 Linda Greenhouse, Bush Prevails; By Single Vote, Justices End Recount, Blocking Gore 
After 5-Week Struggle, N.Y. TIMES (Dec. 13, 2000) (available on Canvas). 

 Edward B. Foley, The Court Stops the Recount, ELECTION LAW STORIES (Joshua A. 
Douglas & Eugene D. Mazo, eds. 2016).  

 
Wednesday, November 28:    

 Bush v. Gore, 531 U.S. 98 (2000).*  

Wednesday Response Question: 

On page 561 of Professor Foley’s chapter is a quote (from a dissenting opinion, which in turn 
quotes Vince Lombardi), which reads: “We didn’t lose the game, we just ran out of time.” 

How does timing affect other issues we have studied in Election Law? 
 
IX. Reflection and Review 
 

Monday, December 3:  

 Please note that class today is cancelled. Your assignment for this week is listed below. 
Note that your answer to the response question is due early this week. 

 
Wednesday, December 5:  

Your answer to the response question is due early this week. For your “reading” 
assignment: Begin your preparation for the final exam. Then, by 11:59 p.m. on Tuesday, 
December 4, submit your response to the question below. 

Wednesday Response Question: 

Identify at least one question you would like covered on during our review session,  
and also provide an attempted answer to that question. 

 


