
CRIMINAL PROCEDURE: INVESTIGATION 
 

Autumn 2018—Law B515 

Tuesdays & Thursdays 1:30-3:20 p.m.; Room 117 

Two Fridays: Sept. 28 and Oct. 5 

 

Professor Mary D. Fan  

Email: mdfan@uw.edu; Phone: (206) 685-4971 

Assistant: Curtis Terry, tacurtis@uw.edu 

 

Office Location: Gates Hall 409 

Office Hours: Thursdays, from 3:30 to 5 p.m., in my office; and by appointment. 
  
 

I. COURSE OVERVIEW 

1. Learning Objectives 

 

 Criminal procedure is about your civil rights and civil liberties and some of 

the major issues of our times.  When can authorities search your cell phone, 

laptop, email and other personal items and information?  Can your conversations 

be wiretapped?  Can your movements be tracked?  When can you be stopped, 

questioned, frisked, physically restrained, or arrested?  What are the constitutional 

limits on racial and socioeconomic profiling and police use of force?  Such 

questions are governed by the law of search and seizure, the topic of this course.  

In addition to preparing you for the bar and practice, the goal of this course is to 

give you a deep practical understanding of these important issues, the applicable 

laws, and how courts and communities struggle to balance and protect vital 

values.  Regardless of the paths you choose in law and life, it is valuable to have a 

strong working knowledge of these protections, which shape police power, public 

safety, and your individual liberties. 

  

2. Textbook and Supplemental Materials 

 ALLEN ET AL., CRIMINAL PROCEDURE: INVESTIGATION AND THE RIGHT TO 

COUNSEL (Aspen Publishers 3d ed. 2016).   

 Visuals will be posted on our course website: 

https://canvas.uw.edu/courses/1222432. 

 

mailto:mdfan@uw.edu
mailto:tacurtis@uw.edu
https://canvas.uw.edu/courses/1222432
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3. Office Hours 

 

 Office hours are Tuesdays from 3:30 to 5 p.m., or by appointment.  Please 

feel welcome to email me to schedule a time to talk or to send a question or two. I 

am happy to talk to you either in person or over the phone.  

 

4. Course Timing 

 

 At the mid-point of each two-hour session there will be a five-minute break.  

I strongly encourage you to stand up to stretch and move around.  I also 

encourage bringing snacks and drinks into class to fuel up.  If you have to use the 

facilities outside of the five-minute break, please slip discreetly out of class.   

 

By timing our breaks at five minutes, we will only need to schedule two 

Friday sessions in addition to our Tuesday and Thursday sessions.  We will meet 

on the first two Fridays: Sept. 28 and Oct. 5, 2018. 

 

5. Expectations and Assessment 

 

In addition to making you an informed professional regarding some of the 

biggest civil liberties and governmental power questions of our times, criminal 

procedure helps prepare you for the bar and practice.  Criminal procedure 

questions may appear as multiple-choice and essay questions on the bar exam.  To 

prepare you, your assessment includes: 

(1)  class participation, including discussion, interactive questions,* and 

motions practice** (20%);  

(2)  final exam (80%).  Scheduled for Thursday, Dec. 13, 2018, at 8:30 a.m. 

* As of September 1, 2018 – please check the Registrar’s office site for 

any changes. 

* Interactive Questions to Check Your Comprehension Instantly.  We will 

intersperse class with interactive instant-feedback questions that you will answer 

by either (1) logging onto https://pollev.com/mdfan or (2) texting mdfan.  To 

enhance learning while reducing stress, how many you get correct will not hurt 

https://pollev.com/mdfan
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your grade but your participation will count.  If you are on the margin of a grade, I 

will use extraordinary performance to bump. 

 

** Motions Practice.  The ability to synthesize and apply complex information to 

deliver a compelling, effective oral argument or well-reasoned decision are prized 

skills in many career contexts.  Presenting also is is one of the best ways to cement 

your understanding.  As part of your class participation component, you will sign 

up for one class session and topic to either deliver an oral argument or a well-

reasoned decision based on the arguments.  You can sign up here.  Effectively 

timing your delivery also is a valuable skill.  Please confine your argument or 

decision to no more than five minutes of presentation.   
 

6. Preparedness and Attendance   

 

Punctual class attendance, preparedness and active participation are 

essential to your learning and success and the creation of a rewarding and 

dynamic class experience for all.  It is particularly important to be present because 

I use a participatory method of learning by application and engagement.  This 

includes in-class motions practice assignments as well as interactive questions.  I 

will begin calling on students at random on the first day of class.   

 

I understand that life sometimes produces unavoidable obligations or 

emergencies necessitating an absence or rendering one less prepared for a day.  It 

is better that you come to class and learn, rather than miss a class because of 

concern over not being fully prepared and fall behind.  If the basis for an absence 

or a no-pressure pass for a class arises, please let me know in advance of class. 

 

7. Internet Usage   

 

There is scientific evidence that Internet use in the classroom for non-class 

purposes hurts your academic performance and comprehension and also impairs 

the learning of your nearby peers.1  If you use a computer in class, it should be 

                                                
1  See, e.g. Susan M. Ravizza, Mitchell G. Uitvlugt, Kimberly M. Fenn 2016, Logged In and 

Zoned Out: How Laptop Internet Use Relates to Classroom Learning, PSYCH. SCI. 28(2):171-180; 

Susan M. Ravizza, David Z. Hambrick, Kimberly M. Fenn 2014, Non-Academic Internet Use Is 

Negatively Related to Classroom Learning Regardless of Intellectual Ability, COMPUTERS & EDUC. 

https://canvas.uw.edu/courses/1118545/pages/motions-practice-signup
http://journals.sagepub.com/doi/pdf/10.1177/0956797616677314
http://ac.els-cdn.com/S0360131514001298/1-s2.0-S0360131514001298-main.pdf?_tid=4346101a-7c8c-11e7-a92c-00000aab0f27&acdnat=1502232932_ee0c7e0aa1ec9249be479ed27a6f6584
http://ac.els-cdn.com/S0360131514001298/1-s2.0-S0360131514001298-main.pdf?_tid=4346101a-7c8c-11e7-a92c-00000aab0f27&acdnat=1502232932_ee0c7e0aa1ec9249be479ed27a6f6584
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used solely for class-related purposes: to type your notes, answer interactive 

questions, or check your notes.  If I see you checking email, texting or surfing the 

Internet during class time, you will be automatically eligible for a grade bump-

down if you are on the cutoff between two grades.  
 

8. Recording Policy 

 

In criminal procedure, we discuss controversial issues freely and openly.  

People also may share experiences with the criminal justice system.  Recording for 

general public dissemination interferes with the free exploration, expression and 

evolution of ideas.  In addition, listening to a recording never translates as 

effectively as an in-class, in-person experience because learning is a multi-textured 

live process, not canned and one-dimensional.  To ensure that the incentives are 

calibrated for you to get the optimal live experience, classes are not recorded for 

general dissemination.  If you must miss class, please get the notes from a 

classmate and come see me if you have any questions about the material.   
 

9. Access and Accommodation 

 

Your experience in this class is important to me. If you have already 

established accommodations with Disability Resources for Students (DRS), please 

communicate your approved accommodations to me at your earliest convenience 

so we can discuss your needs.  

 

If you have not yet established services through DRS, but have a temporary 

health condition or permanent disability that requires accommodations 

(conditions include but not limited to; mental health, attention‐related, learning, 

vision, hearing, physical or health impacts), you are welcome to contact DRS at 011 

Mary Gates Hall or 206‐543‐8924 or uwdrs@uw.edu or disability.uw.edu. DRS 

offers resources and coordinates reasonable accommodations for students with 

disabilities and/or temporary health conditions. Reasonable accommodations are 

established through an interactive process between you, your instructor(s) and 

DRS. It is the policy and practice of the University of Washington to create 

                                                                                                                                               
78:109-114; Faria Sana, Tina Weston, Nicholas J. Cepeda 2013, Laptop Multitasking Hinders 

Classroom Learning for Both Users and Nearby Peers, COMPUTERS & EDUC. 62:24-31. 

http://ac.els-cdn.com/S0360131512002254/1-s2.0-S0360131512002254-main.pdf?_tid=9c869442-7c8c-11e7-b976-00000aacb362&acdnat=1502233082_d10c04413b4134c8861ae8de14f77287
http://ac.els-cdn.com/S0360131512002254/1-s2.0-S0360131512002254-main.pdf?_tid=9c869442-7c8c-11e7-b976-00000aacb362&acdnat=1502233082_d10c04413b4134c8861ae8de14f77287


 
 5 

inclusive and accessible learning environments consistent with federal and state 

law. 

 

II. READING SCHEDULE 

 

Class 1: Tues. Sept. 25 

 

I.    Overview: Civil Rights, Remedies and Police Regulation 

 

Getting started online before class begins 

 Please fill out this quick about-you questionnaire: 

https://catalyst.uw.edu/webq/survey/mdfan/360481.  Even if you have taken one 

of my classes before, please fill out the questionnaire.  It is intriguing to see 

updates over your three years here. 

 

Readings 

 Casebook pp.63-66 (end at “Is this fair”); 682–694 (law governing excessive 

force); 336-345 (“other remedies”); 1049-1054 (grand jury overview); 1064-

1065 (C. The Investigative Power); one-page chart posted online. 

 Supp. scan pp. 54-55, available 

https://canvas.uw.edu/courses/1222432/pages/welcome-to-criminal-

procedure-au-2018 (click on the Supplement link). 

Class 2: Thurs. Sept. 27 

 

II.     Fourth Amendment Regulation of Searches 

 

A. Defining a “Search” Triggering the Fourth Amendment 

 

1.     The Reasonable Expectation of Privacy Test 

 

 Casebook pp. 321-324 (overview of right and main remedy); 346-370  

 

 

Class 3: Fri. Sept. 28 
 

2.    The Third-Party Exposure Corollary 
 

 Casebook pp. 370-382 

 

https://catalyst.uw.edu/webq/survey/mdfan/360481
https://catalyst.uw.edu/webq/survey/mdfan/360481
https://canvas.uw.edu/courses/1222432/pages/welcome-to-criminal-procedure-au-2018
https://canvas.uw.edu/courses/1222432/pages/welcome-to-criminal-procedure-au-2018
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Class 4: Tues. Oct. 2 

 

B. Technology & the Third-Party Exposure Doctrine 
 

 Casebook pp. 382–404 (through note 7) 

 Carpenter v. United States (US 2018), available here: 

https://www.supremecourt.gov/opinions/17pdf/16-402_h315.pdf. 

  

 

 

Special Guest Star: 

 

Aravind Swaminathan,  

Partner and Global Co-Chair,  

Orrick, Herrington & Sutcliffe 

Cybersecurity & Data Privacy team 

https://www.orrick.com/About/Pages/default.aspx 
 

Class 5: Thurs. Oct. 4 

 

C. Electronic Surveillance and the Search of Digital Information 

                                                                 

 Casebook pp. 754-774 

 Supp. posted online, pp. 67-75 

 

Class 6: Fri. Oct. 5 

 

III.     The Warrant and Probable Cause Requirements 

 

 Casebook pp. 417-449 (end before Section 3 on exemptions)  

 

Class 7: Tues. Oct. 9 

 

IV.     Fourth Amendment Regulation of Seizures 

 

 Casebook pp. 404-417 (end on Brendlin excerpt) 

 

V.     “Consent” Searches: No Need for a Warrant Nor Probable Cause 

 

 Casebook pp. 507-524 (through excerpt of Fla. v. Jimeno (US 1991) 

https://www.supremecourt.gov/opinions/17pdf/16-402_h315.pdf
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Class 8: Thurs. Oct. 11 

 

VI.     More Exceptions to the Warrant “Requirement”        

 

1.     Exigent Circumstances 

 

 Casebook pp. 449-472 

 Supp. scan p. 12 (52). 

 

2.     Plain View 

 

 Casebook pp. 472-478; 788-789 (note 6 on computer searches) 

 

Class 9: Tues. Oct. 16 

 

3.     Arrests 

 

 Casebook pp. 498–506 

 

 4.  Searches Incident to Arrest 

 

 Casebook pp. 606–616 (through note 3) 

 Supp. scan pp. 52-54 

 

5.     Automobiles 

 

 Casebook pp. 479-498 

 

Class 10: Thurs. Oct. 18 

 

*Automobile searches may carry over to this class.  Please refresh your reading on it. 

 

6.  Cutbacks on the Power to Search Incident to Arrest: Cars, Cell Phones 

 

(a) Auto Searches Incident to Arrest 

 

 Casebook pp. 616-626 
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(b) Cell Phones Seized Incident to Arrest 

 

 Casebook pp. 626-643 

 

 

Class 11: Tues. Oct. 23 

 

VII.     Reasonableness Balancing: Exceptions to the Probable Cause Standard  

 

 Casebook pp. 525-526 (end before subsection a.) 

 

1. Terry Stops and Frisks  

 

 Casebook pp. 530 (from Stops and Frisks)–550 

 

(a) The Reasonable Suspicion Standard 

     

 Casebook pp. 551–565 

 

Class 12: Thurs. Oct. 25 

 

(b) Profiling, Pretext, and Minor Offense Enforcement Power 

 

 Casebook pp. 565–593 (through note 4) 

 

 Two news articles:  

 

(1) U.S. Dep’t of Justice, Press Release, Attorney General Sessions Issues 

Policy and Guidelines on Federal Adoptions of Assets Seized by State or 

Local Law Enforcement, (July 19, 2017); 

 

(2) Matt Ford, The Bipartisan Opposition to Sessions’s New Civil Forfeiture 

Rules, THE ATLANTIC, July 19, 2017. 

 

Class 13: Tues. Oct. 30 

 

2. “Special Needs,” Regulatory and Administrative Searches  

 

 Casebook pp. 643-682 

https://www.justice.gov/opa/pr/attorney-general-sessions-issues-policy-and-guidelines-federal-adoptions-assets-seized-state
https://www.theatlantic.com/politics/archive/2017/07/sessions-forfeiture-justice-department-civil/534168/
https://www.theatlantic.com/politics/archive/2017/07/sessions-forfeiture-justice-department-civil/534168/
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Class 14: Thurs. Nov. 1 

 

VII.    Limits on Remedies 

 

1. The Good Faith Exception   

 

 Casebook pp.694-715  

 

2. Standing  

 

3. Causal Link 

 

 Casebook pp.715-726 (through summary of US v. Payner (US 1980) 

 Supp. scan pp. 55-56 

 

Class 15: Tues. Nov. 6 

 

4. Independent Source 

 

5. Inevitable Discovery 

 

6. Impeachment 

   

 Casebook pp.733 (from “Fruit of the Poisonous Tree Doctrine”)-752 

 

 Supp. scan pp. 56-65 

 

Special Guest Star: 

 

Lt. Joel Guay 

Seattle Police Department 
 

        

Class 16: Thurs. Nov. 8 

 

VIII.     The Fifth Amendment Privilege Against Self-Incrimination 

 

A. The Core Textual Privilege against Self-Incrimination 
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 Casebook pp.805–836  

 

Class 17: Tues. Nov. 13 

 

B. The Fifth Amendment Privilege and Compelled Production 

 

 Casebook pp. 837-860; 1084 (from documents and the act of production)-

1095 

 

 

Class 18: Thurs. Nov. 15 

 

X.      Police Interrogation and the Miranda Revolution            

           

A.      The Search for Constitutional Regulation of Police Interrogation  

                 From Due Process Voluntariness Doctrine to the Fifth Amendment 

 

 Casebook pp.861-886; 891 (from Section 2)-901 

 

Class 19: Tues. Nov. 20 

 

     B.      Invocations, Waivers and Trickery 

 

 Casebook pp. 901-941 

 

 

Thurs.-Fri, Nov. 22-23, 2014 – Happy Thanksgiving Break! 

 

Class 20: Tues. Nov. 27 

 

C.      Cutting Back on Miranda’s Promises 

 

1.   Speak Up to Invoke the Right to Silence 

 

 Casebook pp. 942-959 

 

         2.   Limits on the Exclusionary Remedy for Miranda Violations 

 

 Casebook pp. 959-978 
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Class 21: Thurs. Nov. 29 

 

XI.   The Sixth Amendment versus Fifth Amendment Miranda Right to Counsel 

 

 Casebook pp.978-994; 136-138 (through Rothgery) 

 

XII.    Right to Counsel & Eyewitness Identification Issues 

 

 Casebook pp.138-149 

 

 

Class 22: Mon. Dec. 3 

 

Review 

 

 

 

Exam: Thurs., Dec. 13, 2018, at 8:30 a.m.  (Information from the Registrar as of 

8/24/17, subject to change). 


