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Law B590, Constitutional Law: Current and Future Issues Seminar 
Spring Quarter 2017 

Class Meets 1:30 to 3:30 p.m. on Thursdays and on Friday, April 21 
Professor Peter Nicolas 
e-mail: pnicolas@uw.edu 

Office Room 415, office hours on a drop-in basis or by appointment 
 

Course Description 
 
This seminar examines cutting edge constitutional claims currently making their way through the 
lower courts or that seem likely to be litigated in the near future. Prerequisites: A507 
(Constitutional Law I) and A592 (Constitutional Law II) or their functional equivalent. 
 
Texts 
 
There is no textbook for this course. All assigned reading materials can be found online on 
Westlaw, LEXIS, SSRN, or other electronic databases. 
 
Course Participation and Grading 
 
All students enrolled in the seminar are expected to attend class on a regular basis and to 
participate in class discussion of the assigned readings. In addition, each student is expected to 
pair with one other student to lead class discussion for an entire class session, and to meet with 
Professor Nicolas in advance of that class session to discuss their presentation. In addition, each 
student is responsible for writing either an individual paper of approximately 10 double-spaced 
pages in length on an aspect of their presentation or a joint paper with their presentation partner 
of approximately 20 double-spaced pages in length. In order to give students sufficient time to 
prepare their presentations, students will be assigned to topics and dates prior to our first class 
session based on their indication of preferences. 
 
The final grade for this seminar will be determined as follows: 
 
 Presentation   20% 

Paper    50% 
Class Participation  30% 

 
Because of the size and nature of this course, it is not subject to the law school’s mandatory 
grade distribution for second and third-year classes.  However, you will still be graded based on 
your performance, and poor performance will result in a grade that accurately reflects that 
performance. 
 
Attendance 
 
To succeed in this seminar, it is extremely important that you attend class on a regular basis, as 
class participation constitutes a substantial portion of your grade.  Moreover, in accordance with 
the law school attendance policy, I reserve the right to drop any student who attends fewer than 
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80 percent of the class sessions. Given how infrequently we meet, that means you should not 
miss more than 1-½ of our eight scheduled class sessions. 
 
Due Date 
 
Papers are due no later than noon on Tuesday, May 30, 2017. Papers turned in after the due date 
are subject to a late penalty of one half letter grade (e.g., from an A- down to a B+) for each 
week (or fraction thereof) that they are late. You are, of course, welcome to turn in your papers 
sooner than the deadline. 
 
Access and Accomodation 
 

Your experience in this class is important to me. If you have already established accommodations 
with Disability Resources for Students (DRS), please communicate your approved 
accommodations to me at your earliest convenience so we can discuss your needs. 
 
If you have not yet established services through DRS, but have a temporary health condition or 
permanent disability that requires accommodations (conditions include but are not limited to: 
mental health, attention‐related, learning, vision, hearing, physical or health impacts), you are 
welcome to contact DRS at 011 Mary Gates Hall or 206‐543‐8924 or uwdrs@uw.edu or 
disability.uw.edu. DRS offers resources and coordinates reasonable accommodations for students 
with disabilities and/or temporary health conditions. Reasonable accommodations are established 
through an interactive process between you, your instructor and DRS. It is the policy and practice 
of the University of Washington to create inclusive and accessible learning environments 
consistent with federal and state law. 
 
To request academic accommodations due to a disability, please contact Disabled Student 
Services, 448 Schmitz, 206-543-8924 (V/TTY).  If you have a letter from Disabled Student 
Services, please present the letter to me so that we can discuss the accommodations you might 
need in this class. 
 
Learning Objectives 
 
In this class, you will master complex doctrines of constitutional law and develop your oral and 
written advocacy, communication, and presentation skills. 
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Syllabus/Reading List (subject to modification; dates are approximate) 
 
Thurs., Mar. 30: Introductory Class Session (no assigned reading) 
 
Thurs., Apr. 6: Abortion Rights [Lara Henglebrok & Marlana Kuper] 

 
Assigned Cases 
 
(1) Isaacson v. Horney, 716 F.3d 1213 (9th Cir. 2013) 
(2) Planned Parenthood of Indiana and Kentucky, Inc. v. Commissioner, 

194 F.Supp.3d 818 (S.D. Ind. 2016) 
(3) West Alabama Women’s Center v. Miller, 2016 WL 6395904 (M.D. 

Ala. 2016) 
 
Recommended Review 
 
(1) Planned Parenthood of Southeastern Penn. v. Casey, 505 U.S. 833 

(1992) 
(2) Gonzales v. Carhart, 550 U.S. 124 (2007) 
(3) Whole Woman’s Health v. Hellerstedt, 136 S.Ct. 2292 (2016) 
 
Questions 
 
(1) Are the courts in Isaacson and Planned Parenthood giving appropriate 

weight to the governmental interest(s) identified in Gonzales? 
(2) Isaacson and Planned Parenthood involve laws that apply pre-

viability, a fact both courts cite as a basis for striking the laws down. 
Yet didn’t Gonzales also apply pre-viability? 

(3) How—if at all—does Hellerstedt modify/clarify Gonzales and Casey?  
(4) Can you describe the balancing test set forth in Hellerstedt? How 

workable and predictable of a test is it in practice? 
 
Thurs., Apr. 13: Same-Sex Parentage Rights [Kelsey Armstrong-Hann & Katherine 

Shattuck] 
 

Assigned Cases 
 
(1) Smith v. Pavan, 505 S.W.3d 169 (Ark. 2017) 
(2) Henderson v. Adams, 2016 WL 3548645 (S.D. Ind. 2016) 
(3) Torres v. Seemeyer, 2016 WL 4919978 (W.D. Wisc. 2016) 
 
Recommended Review 
 
(1) Romer v. Evans, 517 U.S. 620 (1996) 
(2) Troxel v. Granville, 530 U.S. 57 (2000) 
(3) Obergefell v. Hodges, 135 S. Ct. 2584 (2015) 
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(4) Windsor v. United States, 699 F.3d 169 (2d Cir. 2012) 
 
Questions 
 
(1) Do the laws at issue violate equal protection rights, substantive due 

process rights, or both? 
(2) What level of scrutiny applies to the various equal protection and 

substantive due process claims? Is heightened scrutiny critical to a 
finding of unconstitutionality? 

(3) Is the constitutional analysis different for female versus male same-sex 
couples? 

 
Thurs., Apr. 20: Transgender Rights [Alyssa Fairbanks & Anarose Reardon-Helferd] 
 

Assigned Cases 
 
(1) Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011) 
(2) Adkins v. City of New York, 143 F.Supp.3d 134, 136-40 (S.D.N.Y. 

2015) 
(3) Johnson v. University of Pittsburgh, 97 F.Supp.3d 657, 661-72 (W.D. 

Penn. 2015) 
(4) Board of Education of the Highland Local School Dist. V. U.S. Dep’t 

of Education, 2016 WL 5372349, at *1-4, 14-19 (S.D. Ohio 2016) 
(5) Evancho v. Pine-Richland School District (W.D. Penn. 2017), 

available at http://www.lambdalegal.org/sites/default/files/legal-
docs/downloads/evancho_-_76._opinion_2017-02-27.pdf (pp. 1-17, 
20-34) 

 
Recommended Review 
 
(1) Frontiero v. Richardson, 411 U.S. 677 (1973) 
(2) Michael M. v. Superior Court of Sonoma County, 450 U.S. 464 (1981) 
(3) United States v. Virginia, 518 U.S. 515 (1996) 
(4) City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985) 
 
Questions 
 
(1) Is discrimination on the basis of gender identity a distinct category, or 

is it a subset of discrimination on the basis of sex? 
(2) If gender identity is a distinct category for equal protection purposes, 

what level of scrutiny applies? 
(3) What are the justifications for sex-segregated bathrooms, locker 

rooms, and the like? Are those justifications sufficient under rational 
basis review? Under intermediate scrutiny? 
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Fri., Apr. 21: Incorporation of the Bill of Rights via the Due Process Clause [Theo 
Shaw & Jeff Grant] 

 
Assigned Cases 
 
(1) Gonzalez-Oyarzun v. Caribbean City Builders, Inc., 798 F.3d 26 (1st 

Cir. 2015) 
(2) Schmidt v. Bellevue Medical Center L.L.C., 2015 WL 7574760, at *6 

(D. Neb. 2015) 
(3) State v. Bell, 106 So.3d 295, 306 (La. App. 3d Cir. 2013) 
(4) State v. Hickman, 194 So.3d 1160, 1168-70 (La. App. 4th Cir. 2016) 
(5) Reyes v. North Texas Tollway Authority, 830 F.Supp.2d 194, 206-08 

(N.D. Tex. 2011) 
(6) U.S. v. Juanico, 2015 WL 10383206, at *6 n.1 (D.N.M. 2015) 
 
Recommended Review 
 
(1) Twining v. New Jersey, 211 U.S. 78 (1908) 
(2) Palko v. Connecticut, 302 U.S. 319 (1937) 
(3) Adamson v. California, 332 U.S. 46 (1947) 
(4) McDonald v. City of Chicago, 130 S. Ct. 3020 (2010) 
 
Questions 
 
(1) How—if at all—did McDonald modify the Court’s approach to 

incorporating the Bill of Rights and applying them to the states via the 
Due Process Clause of the Fourteenth Amendment? 

(2) Post-McDonald, should the right to a civil trial by jury, the right to be 
free from excessive fines, and the right to a unanimous jury verdict in 
criminal cases be deemed applicable against the states? 

 
Thurs., Apr. 27: The Second Amendment [Ali Burton & Carl Rubinstein] 
 

Assigned Cases 
 
(1) District of Columbia v. Heller, 554 U.S. 570 (2008) 
(2) Kolbe v. Hogan, 2017 WL 679687 (4th Cir. 2017) 
(3) Silvester v. Harris, 843 F.3d 816 (9th Cir. 2016) 
(4) Illinois Ass’n of Firearms Retailers v. City of Chicago, 961 F.Supp.2d 

928 (N.D. Ill. 2014) 
 
Recommended Review 
 
(1) Lawrence v. Texas, 539 U.S. 558 (2003) 
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Questions 
 
(1) What is the scope of the right to bear arms as recognized in Heller? 
(2) What level of scrutiny applies to restrictions on the right to bear arms: 

rational basis, undue burden, intermediate, strict, or something else? 
(3) How does the process of interpreting an enumerated right such as the 

Second Amendment compare with that of interpreting an 
unenumerated right, such as in Lawrence v. Texas? 

 
Thurs., May 4: Race-Based Hate Crimes and Section 2 of the Thirteenth Amendment 

[Brandon Reeves & James Satterberg] 
 

Assigned Cases 
 
(1) U.S. v. Cannon, 750 F.3d 492 (5th Cir. 2014) 
(2) U.S. v. Hatch, 722 F.3d 1193 (10th Cir. 2013) 
 
Recommended Review 
 
(1) Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968) 
(2) City of Boerne v. Flores, 521 U.S. 507 (1997) 
(3) Nevada Department of Human Resources v. Hibbs, 538 U.S. 721 

(2003) 
(4) Tennessee v. Lane, 541 U.S. 509 (2004) (Scalia dissent) 
(5) Shelby County v. Holder, 133 S.Ct. 2612 (2013) 
 
Questions 
 
(1) Does the Jones interpretation of Section 2 of the Thirteenth 

Amendment survive Boerne and Shelby County? 
(2) If not, what test is substituted in its place, and would the federal hate 

crimes statute at issue in Cannon and Hatch satisfy that test? 
(3) If the Jones interpretation does not survive Boerne and Shelby County, 

what does that mean for laws such as the one upheld in Jones if their 
constitutionality is raised in a future case? 

 
Thurs., May 11: Sexual Orientation or Gender Identity-Based Hate Crimes or 

Discrimination and the Commerce Clause and Section 5 of the 
Fourteenth Amendment Powers [Chad Law & Adam Sterling] 
 
Assigned Cases 
 
(1) U.S. v. Jenkins, 909 F.Supp.2d 758, 763-775 (E.D. Ky. 2012) 
(2) U.S. v. Hill, 182 F.Supp.3d 546 (E.D. Va. 2016) 
(3) Employment Non-Discrimination Act of 2013, S. 815 (113th Cong.) 
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Recommended Review 
 
(1) U.S. v. Lopez, 514 U.S. 549 (1995) 
(2) City of Boerne v. Flores, 521 U.S. 507 (1997) 
(3) U.S. v. Morrison, 529 U.S. 598 (2000) 
(4) Nevada Department of Human Resources v. Hibbs, 538 U.S. 721 

(2003) 
(5) Gonzales v. Raich, 545 U.S. 1 (2005) 
 
Questions 
 
(1) Why is resort to the Commerce Clause necessary to justify the portion 

of the federal hate crimes act that relates to sexual orientation and 
gender identity, and how does using the Commerce Clause limit its 
reach vis-à-vis the reach of the portion that relates to race-based hate 
crimes? 

(2) To what extent could Section 5 of the Fourteenth Amendment be used 
to expand the reach of the federal hate crimes so far as sexual 
orientation and gender identity-based crimes are concerned? To what 
extent is that impacted by your assessment of the level of scrutiny for 
discrimination on those bases under the equal protection clause. 

(3) Why does the Employment Non-Discrimination Act invoke both the 
Commerce Clause and Section 5 of the Fourteenth Amendment? 
Could the Act be revised to encompass any private discrimination 
regardless of the employer’s impact on interstate commerce? 

 
Thurs., May 18: No class meeting (work on papers) 


