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Law B513, Advanced Evidence 
Spring Quarter 2017 

2 credits 
Class Meets 1:30 p.m. to 3:20 p.m. on Tuesdays and on Friday, April 7 

Professor Peter Nicolas 
e-mail pnicolas@uw.edu 

Office Room 415, office hours on a drop-in basis or by appointment 
 

Course Description 
 

This course covers advanced topics in evidence law and policy. Assigned readings include a mix of 
doctrinal materials comparable to those assigned in the basic course in evidence (Law B503), as 
well as journal articles that critically examine the doctrinal rules. The course examines advanced 
principles governing privileges; hearsay; the Confrontation Clause; judicial notice; presumptions; 
appellate review of evidentiary rulings; and witness competency. 
 
Required Texts 
 

(1) Peter Nicolas, Evidence: A Problem-Based and Comparative Approach (3d edition, revised 
printing 2014) (hereinafter “Text”). 
 

(2) Any statutory supplement—including online sources—that contains the following: (a) the 
Federal Rules of Evidence; (b) the Advisory Committee notes and other legislative history of 
the Federal Rules of Evidence; (c) pending proposed amendments to the Federal Rules of 
Evidence; (d) proposed but rejected Federal Rules of Evidence; and (e) statutory provisions 
governing the rule-making process (28 U.S.C. §§ 2072, 2073, 2074). You may, but are not 
required, to buy the statutory supplement that is the companion to the textbook (Peter Nicolas, 
Statutory Supplement to Evidence (3d edition, revised printing 2015) (hereinafter “SS”). Note: 
When the syllabus refers to a rule in the SS, you are responsible for reading not only the text 
of the rule itself, but also any corresponding legislative history. 

 
(3) Peter Nicolas, Evidence: A Problem-Based and Comparative Approach (2016-17 Supplement) 

(hereinafter “AS”), available as a free download at the following link: 
 
http://cap-press.com/pdf/Nicolas%20Evidence%20supplement%202016-17%20WM.pdf 
 

Course Grading 
 

All students enrolled in this course are expected to attend class on a regular basis, to come to class 
prepared, and to participate in class discussion of the assigned readings. In addition, all students are 
required to take a final examination. The final grade for this course will be determined by a 
student’s performance on the final examination, subject to a possible upward or downward 
adjustment based on class participation. 
 
Final Examination: The final examination will be up to three hours in length and may contain 
some or all of the following: short answer questions, issue spotter questions, and big picture 
theoretical questions. The examination will be open book and open note. Students will be permitted 
to use a computer to write out their answers, but only if they use Softest—the software provided by 
the law school—in non-secure mode (access to their hard drive and the internet permitted). 
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Class Participation: Throughout the quarter, students are expected to engage in class participation 
in three different ways. First, on occasion I may ask students to break into small groups during class 
and discuss cases and problems. Second, students are welcome and strongly encouraged to 
voluntarily participate in class discussion. Third, I may call on students at random to answer 
questions about the assigned reading. 
 
A student whose class participation consistently demonstrates extraordinary preparation and 
mastery may receive an upward adjustment in their final grade if the student’s performance on the 
final examination straddles the line between two letter grades. A student who is repeatedly absent 
for the small group breakout exercises, or, when called upon to answer a question, is repeatedly 
absent, passes, or answers the question in a way that does not demonstrate that they prepared for 
class may receive a downward adjustment in their final grade for class participation, even if the 
student’s final examination score does not straddle the line between two letter grades. Although 
frequency of class participation plays some role in assessing it, infrequent quality participation is 
valued much more highly than frequent participation of limited quality. 
 
Although class participation plays only a minor role in determining a student’s final grade in the 
course, it is considered a requirement for successful completion of this course. Thus, a failure to 
participate in good faith—such as by passing or being absent every time called upon or failing to be 
in class during any small group breakout exercises—may result in a grade of incomplete in the 
course that can only be rectified by sitting through the entire course in a future quarter and 
satisfactorily participating in class discussion. 
 
I recognize that some students caring for young children may choose to use the Remote Learning 
Center in lieu of attending class in person. If you plan to do so, please let me know so that we can 
arrange a way for you to satisfy the class participation requirement of this course while still 
allowing you to make full use of the Remote Learning Center. 
 
Attendance 
 
Pursuant to the law school’s attendance policy, students are expected to attend at least 80 percent of 
the class sessions for any courses that they are enrolled in. In addition, the policy permits instructors 
to impose stricter attendance standards. 
 
Students who fail to attend class during the first week of the quarter will be dropped from this 
course. In addition, any student who fails to attend at least 80 percent of the class sessions will be 
dropped from this course. This means that a student who misses more than 2 class sessions will be 
dropped from this course. 
 
A failure to attend class can impact a student in at least two additional ways. First, the examinations 
will test materials discussed in class, even if those materials are not included in the reading 
assignment. Second, failing to attend class may result in a loss of credit for class participation, 
which, as discussed above, can impact a student’s final grade in the course. 
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Use of Computers and Other Electronic Devices in Class 
 
Students are permitted to have in their possession during class cellular telephones, computers, or 
other electronic devices, provided that they do not make any sound during class (such as ringing or 
beeping) that is distracting to me or to other students. This means that students should mute the 
sound on their computers, cellular telephones, and other electronic devices before class begins. 
 
Moreover, if a student brings a computer to class, it should be used to take notes, not to send and 
read e-mail messages, surf the internet, or the like. In some instances, it may be appropriate to use 
the internet for purposes germane to learning (such as looking up a term used in class that you do 
not understand in an online dictionary or pulling up a relevant case, statute, or rule). I do not police 
computer use (unless it distracts me or other students), but instead ask that students exercise sound 
judgment and courtesy in this regard. 
 
Podcasting or Recording of Lectures 
 

Lectures are provided for instructional purposes only and remain the intellectual property of the 
instructor.  All other uses are prohibited.  Lecture material is covered by copyright (Title 17, United 
States Code), and lectures may not be audio- or video-recorded. 
 
Class sessions in this course are taught live, and students are expected to attend in person. As a 
courtesy to those who are unable to attend a class session in person due to illness or for other 
reasons—or for those who want to review something that was said in class—an audio podcast of 
class sessions will be made available to all students. In addition, copies of my PowerPoint slides are 
available for all students to download. 
 
Access and Accomodation 
 

Your experience in this class is important to me. If you have already established accommodations 
with Disability Resources for Students (DRS), please communicate your approved accommodations 
to me at your earliest convenience so we can discuss your needs. 
 
If you have not yet established services through DRS, but have a temporary health condition or 
permanent disability that requires accommodations (conditions include but are not limited to: 
mental health, attention‐related, learning, vision, hearing, physical or health impacts), you are 
welcome to contact DRS at 011 Mary Gates Hall or 206‐543‐ 8924 or uwdrs@uw.edu or 
disability.uw.edu. DRS offers resources and coordinates reasonable accommodations for students 
with disabilities and/or temporary health conditions. Reasonable accommodations are established 
through an interactive process between you, your instructor and DRS. It is the policy and practice 
of the University of Washington to create inclusive and accessible learning environments consistent 
with federal and state law. 

 
Profits from the Sale of Textbook Assigned for this Class 
 
In accordance with Washington State’s ethics laws, the estimated author profits from the sale of the 
required textbook assigned in this course will be donated to charity. 
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Learning Objectives 
 

In this course, you will master advanced topics in the field of evidence law and refine your 
advocacy skills in discussing complex questions of evidence law.
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Syllabus/Reading List (subject to modification; dates are approximate) 
 
Tues., Mar. 28: Psychotherapist Privilege (Text pp. 339-351; SS Proposed but Rejected Rule 

504); Parent-Child Privilege (Text pp. 352-362); Clergy-Communicant 
Privilege (Text pp. 362-369, SS Proposed but Rejected Rule 506); Spousal 
Privileges Revisited (AS p. 7; U.S. v. Banks, 556 F.3d 967, 971, 974-977, 
980-995 (9th Cir. 2009); People v. Sanders, 457 N.E.2d 1241, 1242-46 (Ill. 
1983)). 

 
Tues., Apr. 4: Reporter-Source Privilege (Text pp. 369-383); Political Vote Privilege (SS 

Proposed but Rejected Rule 507; Peter Nicolas, Electoral Evidence, 
69 Ala. L. Rev. ___ (forthcoming 2018), available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2938797. 

 
Fri., Apr. 7: Assertion (Text pp. 446-459; SS Rule 801(a), (c); Stoddard v. State, 887 A.2d 

564 (Md. 2005)); Public Records (Text p. 551 nn.11-12; SS Rules 803(9), 
(12), (14)); Prior Court Judgments (Text pp. 552-554; SS Rules 803(22), 
(23)). 

 
Tues., Apr. 11: Reputation and Personal or Family History (Text pp. 554-563; AS pp. 14-17; 

SS Rules 803 (13), (19), (20), (21), 804(b)(4)); Learned Treatises and Other 
Documents (Text pp. 563-571; SS Rules 803(15), (16), (17), (18), 
Proposed Amendment to Rule 803(16), available at 
http://www.uscourts.gov/sites/default/files/supreme-court-package_0.pdf 
(read only pages relevant to Rule 803(16)); Peter Nicolas, Saving an Old 
Friend From Extinction: A Proposal to Amend Rather Than to Abrogate the 
Ancient Documents Hearsay Exception, 63 UCLA L. REV. DISC. 172 (2015), 
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2662287); 
The Residual Exception (Text pp. 623-630; SS Rule 807). 

 
Tues., Apr. 18: Confrontation Clause (Text pp. 658-693; U.S. v. Johnson, 767 F.3d 815, 817-

23 (9th Cir. 2014)). 
 
Tues., Apr. 25: Confrontation Clause (cont’d) (Text pp. 693-707; AS pp. 18-22; Taylor v. 

State, 130 A.3d 509, 512-41 (Md. 2016); State v. Maga, 96 A.3d 934, 936-40 
(N.H. 2014)). 

 
Tues., May 2: Confrontation Clause (cont’d) (State v. Hailes, 92 A.3d 544 (Md. 2014); 

State v. Wilson, 2017 WL 218265 (N.J. 2017)); Judicial Notice (Text pp. 709-
728; SS Rule 201). 

 
Tues., May 9: Burdens of Proof and Presumptions (Text pp. 729-768; SS Rules 301-302). 
 
Tues., May 16: Competency of Witnesses Revisited (SS Rule 606(b); Pena-Rodriguez v. 

Colorado, available at https://www.supremecourt.gov/opinions/16pdf/15-
606_886b.pdf); Appellate Review of Evidentiary Rulings (Text pp. 823-846; 
SS Rule 103). 


