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Law B513, Advanced Evidence 

Spring Quarter 2016 

3 credits 

Class Meets 10:30 a.m. to 12:20 p.m. on Tuesdays and Thursdays 

Professor Peter Nicolas 

e-mail pnicolas@uw.edu 

Office Room 415, office hours on a drop-in basis or by appointment 
 

Course Description 
 

This course covers advanced topics in evidence law and policy. Assigned readings include a mix 

of doctrinal materials comparable to those assigned in the basic course in evidence (Law B503), 

as well as journal articles that critically examine the doctrinal rules. The course examines 

advanced principles governing witness competency, qualification, and examination; privileges; 

the Best Evidence Rule; presumptions; hearsay; and the Confrontation Clause. 

 

Required Texts 
 

(1) Peter Nicolas, Evidence: A Problem-Based and Comparative Approach (3d edition, revised 

printing 2014) (hereinafter “Text”). 

 

(2) Any statutory supplement—including online sources—that contains the following: (a) the 

Federal Rules of Evidence; (b) the Advisory Committee notes and other legislative history of 

the Federal Rules of Evidence; (c) pending proposed amendments to the Federal Rules of 

Evidence; (d) proposed but rejected Federal Rules of Evidence; and (e) statutory provisions 

governing the rule-making process (28 U.S.C. §§ 2072, 2073, 2074). You may, but are not 

required, to buy the statutory supplement that is the companion to the textbook (Peter 

Nicolas, Statutory Supplement to Evidence (3d edition, revised printing 2015) (hereinafter 

“SS”). Note: When the syllabus refers to a rule in the SS, you are responsible for reading 

not only the text of the rule itself, but also any corresponding legislative history. 

 

(3) Peter Nicolas, Evidence: A Problem-Based and Comparative Approach (2015-16 

Supplement) (hereinafter “AS”), available as a free download at: 

 

http://www.cap-

press.com/pdf/Nicolas%20Evidence%202015%202016%20Text%20Supplement%20WM.pdf 

 

Course Grading 
 

All students enrolled in this course are expected to attend class on a regular basis, to come to 

class prepared, to participate in class discussion of the assigned readings, to do a class 

presentation on a topic of their choice, and to take a final examination. The final grade for this 

course will be determined as follows: 

 

Final Examination  75 percent 

Presentation   15 percent 

Class Participation  10 percent 

 

http://www.cap-press.com/pdf/Nicolas%20Evidence%202015%202016%20Text%20Supplement%20WM.pdf
http://www.cap-press.com/pdf/Nicolas%20Evidence%202015%202016%20Text%20Supplement%20WM.pdf
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Class Participation: Class participation greatly enhances your own learning experience as well 

as that of your fellow students. During the first five weeks of the course, students are expected to 

engage in class discussion by volunteering to answer hypothetical questions as well as by 

engaging in discussions of evidence policy. During the remainder of the course, students are 

expected to provide one another with feedback on their presentations. 

 

I recognize that some students caring for young children may choose to use the Remote Learning 

Center in lieu of attending class in person. If you plan to do so, please let me know so that we 

can arrange a way for you to satisfy the class participation requirement of this course while still 

allowing you to make full use of the Remote Learning Center. 

 

Presentation: Each student is required to do an in-class presentation that falls into one of the 

following four categories: 

 

1. A presentation about a state rule of evidence that differs in a significant way from one of 

the federal rules studied in this course. 

2. A presentation about a case that engages in an interesting application of Federal Rule 

501. 

3. A presentation about a case that addresses an interesting aspect of the interplay between 

hearsay and the Confrontation Clause. 

4. A critical analysis of one of the rules of evidence that we have studied in this course from 

a feminist, law and economics, or other perspective. 

 

Students will be required to: 

 

1. Submit their proposed topic to Professor Nicolas for approval via email no later than 

Thursday, April 15 (no more than a paragraph is necessary). 

2. At least 96 hours prior to their presentation, submit a brief reading assignment for their 

classmates that includes a state evidence rule, case, or other reading material that is 

germane to their presentation. 

3. Briefly present their topic, and manage class discussion of the topic. 

 

In-Class Examination: The final examination will be a standard three hour examination that 

might contain some or all of the following: short answer questions, issue spotter questions, and 

big picture theoretical questions. Please note that the exam may include not only the materials 

covered during the first five weeks of the course, but also those materials presented by your 

fellow students during the remainder of the course. 

 

The examination will be limited open-book: you will be permitted to use the required text, any 

assigned supplemental reading materials, my PowerPoint slides, your class notes, and any 

outlines that you have materially participated in creating (meaning that you prepared at least 25 

percent of the outline). The use of all other materials is strictly prohibited. Because access to your 

computer’s hard drive and the Internet will be restricted during the exam, you should print out copies 

of any of these documents in advance of the exam date.  You will be permitted to use a computer to 

write out your answers to the final examination, but only if you use Exam4—the software 

provided by the law school that blocks access to the Internet and other programs—in closed 

mode. 
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Attendance 

 

Pursuant to the law school’s attendance policy, you are expected to attend at least 80 percent of 

the class sessions for any course that you are enrolled in. In addition, the policy permits 

instructors to impose stricter attendance standards. 
 

In the event that this course is over-subscribed and has a waiting list, students who fail to attend 

class on the first day of the quarter will be dropped from the course and will forfeit their spots to 

students on the waitlist. In addition, any student who fails to attend at least 80 percent of the 

class sessions will be dropped from the course. 
 

A failure to attend class can impact you in at least two additional ways. First, the final 

examination will test materials discussed in class, even if those materials are not included in the 

reading assignment. Second, if you do not attend class, you cannot engage in class participation, 

which is worth ten percent of your grade in the course. 

 

Use of Computers and Other Electronic Devices in Class 

 

You are permitted to have in your possession during class cellular telephones, computers, or 

other electronic devices, provided that they do not make any sound during class (such as ringing 

or beeping) that is distracting to me or to other students. This means that you should mute the 

sound on your computer, cellular telephone, or other electronic device before class begins. 

 

Moreover, if you bring a computer to class, it should be used to take notes, not to send and read 

e-mail messages, surf the internet, or the like. In some instances, it may be appropriate to use the 

internet for purposes germane to learning (such as looking up a term used in class that you do not 

understand in an online dictionary or pulling up a relevant case, statute, or rule). I do not police 

computer use (unless it distracts me or other students), but instead ask that you exercise sound 

judgment and courtesy in this regard. 

 

Podcasting or Recording of Lectures 
 

Lectures are provided for instructional purposes only and remain the intellectual property of the 

instructor.  All other uses are prohibited.  Lecture material is covered by copyright (Title 17, 

United States Code), and lectures may not be audio- or video-recorded. 

 

Class sessions in this course are taught live, and you are expected to attend in person. As a 

courtesy to those who are unable to attend a class session in person due to illness or for other 

reasons—or for those who want to review something that was said in class—an audio podcast of 

class sessions will be made available to all students. In addition, copies of my PowerPoint slides 

are available for all students to download. 

 

Disability-Related Needs 
 

Your experience in this class is important to me. If you have already established 

accommodations with Disability Resources for Students (DRS), please communicate your 

approved accommodations to me at your earliest convenience so we can discuss your needs. 
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If you have not yet established services through DRS, but have a temporary health condition or 

permanent disability that requires accommodations (conditions include but not limited to: 

mental health, attention‐related, learning, vision, hearing, physical or health impacts), you are 

welcome to contact DRS at 011 Mary Gates Hall or 206‐543‐ 8924 or uwdrs@uw.edu or 

disability.uw.edu. DRS offers resources and coordinates reasonable accommodations for 

students with disabilities and/or temporary health conditions. Reasonable accommodations are 

established through an interactive process between you, your instructor and DRS. It is the policy 

and practice of the University of Washington to create inclusive and accessible learning 

environments consistent with federal and state law. 

mailto:uwdrs@uw.edu
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Syllabus/Reading List (subject to modification; dates are approximate) 

 

Tues., Mar. 29: Competency (Text pp. 167-189; AS pp. 2-4; SS Rules 601, 605, 606; 

Ashok Chandran, Color in the “Black Box”: Addressing Racism in Juror 

Deliberations, 5 COLUM. J. RACE & L. 28 (2015); Calling and 

Interrogation of Witnesses by the Trial Judge (Text pp. 209-212; SS Rule 

614); Opinion Testimony by Lay Witnesses (Text pp. 212-220; SS Rule 

701; Clifford v. Commonwealth, 7 S.W.3d 371 (Ky. 1999)). 

 

Thurs., Mar. 31: Relevance of Probabilistic Evidence/DNA Evidence (Text pp. 42-56, 234-

238; Jonathan J. Koehler, One in Millions, Billions, and Trillions: Lessons 

from People v. Collins (1968) and for People v. Simpson (1995), 47 J. 

LEGAL EDUC. 214 (1997)); Battered Woman Syndrome (Text pp. 258-

262); Opinion on the Ultimate Issue (Text pp. 267-274; SS Rule 704); 

Court-Appointed Experts (Text pp. 274-275; SS Rule 706); Exclusion and 

Sequestration of Witnesses (Text pp. 275-285; SS Rule 615). 

 

Tues., Apr. 5: Parent-Child Privilege (Text pp. 352-362); Clergy-Communicant Privilege 

(Text pp. 362-369, SS Proposed but Rejected Rule 506); Reporter-Source 

Privilege (Text pp. 369-383); Edward J. Imwinkelried, Draft Article V of 

the Federal Rules of Evidence on Privileges, One of the Most Influential 

Pieces of Legislation Never Enacted: The Strength of the Ingroup Loyalty 

of the Federal Judiciary, 58 ALA. L. REV. 41 (2006). 

 

Thurs., Apr. 7: Best Evidence Rule (Text pp. 389-391, 392-393 & nn.1-3, 395 [Problem 

6-7], 398-400, 409-411 nn.4, 7, 9-10, 411-416; SS Rules 1005-1008; Colin 

Miller, Contents May Have Shifted: Disentangling the Best Evidence Rule 

from the Rule Against Hearsay, 71 WASH. & LEE L. REV. ONLINE 186 

(2014)); Burdens of Proof and Presumptions in Criminal Cases (Text pp. 

748-768). 

 

Tues., Apr. 12: Who Qualifies as a “Declarant”? (Text pp. 420-426; SS Rule 801(b); 

Assertion (Text pp. 440-459; Roger C. Park, “I Didn’t Tell Them Anything 

About You”: Implied Assertions as Hearsay Under the Federal Rules of 

Evidence, 74 MINN. L. REV. 783 (1990)); Public Records (Text p. 551 

nn.11-12; SS Rules 803(9), (12), (14)); Prior Court Judgments (Text pp. 

552-554; SS Rules 803(22), (23). 

 

Thurs., Apr. 14: Reputation and Personal or Family History (Text pp. 554-563; AS pp. 14-

17; SS Rules 803 (13), (19), (20), (21), 804(b)(4)); Learned Treatises and 

Other Documents (Text pp. 563-571; SS Rules 803(15), (16), (17), (18), 

Proposed Amendment to Rule 803(16); Daniel J. Capra, Electronically 

Stored Information and the Ancient Documents Exception to the Hearsay 

Rule: Fix It Before People Find Out About it, 17 YALE J.L. & TECH. 1 

(2015); Peter Nicolas, Saving an Old Friend From Extinction: A Proposal 

to Amend Rather Than to Abrogate the Ancient Documents Hearsay 
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Exception, 63 UCLA L. REV. DISC. 172 (2015), available at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2662287). 

 

Tues., Apr. 19: The Residual Exception (Text pp. 623-630; SS Rule 807); Hearsay Reform 

(AS pp. 6-7; Liesa L. Richter, Posnerian Hearsay: Slaying the Discretion 

Dragon, 67 FLA. L. REV. 1861 (2015); Ronald J. Allen, The Hearsay Rule 

as a Rule of Admission Revisited, 84 FORDHAM L. REV. ___ (2016), 

available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2694777; 

Mark S. Brodin, The British Experience With Hearsay Reform: A 

Cautionary Tale, 84 FORDHAM L. REV. ____ (2016), available at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2734164). 

 

.Thurs., Apr. 21: Confrontation Clause (Text pp. 655-662, 675-676 nn.2-3, 5-6, 687-707; AS 

pp. 18-22). 

 

Tues., Apr. 26: John C. O’Brien, The Hearsay Within Confrontation, 29 ST. LOUIS U. 

PUB. L. REV. 501 (2010); Peter Nicolas, ‘I’m Dying to Tell You What 

Happened’: The Admissibility of Testimonial Dying Declarations Post-

Crawford, 37 HASTINGS CONST. L. Q. 487, 498-538, 545-551 (2010); Peter 

Nicolas, But What if the Court Reporter is Lying? The Right to Confront 

Hidden Declarants Found in Transcripts of Former Testimony, 2010 

B.Y.U. L. REV. 1149 (2010). 

 

Thurs., Apr. 28: Student Presentations 

 

Tues., May 3: Student Presentations 

 

Thurs., May 5: Student Presentations 

 

Tues.., May 10: Student Presentations 

 

Thurs., May 12: Student Presentations 

 

Tues., May 17: Reserved Make-Up Session – This class session is reserved in 

anticipation of the need to cancel a scheduled class session or if more time 

is needed for student presentations. If no scheduled class sessions are 

canceled, we will not meet on this day. 

 

Thurs., May 19: Reserved Make-Up Session – This class session is reserved in 

anticipation of the need to cancel a scheduled class session or if more time 

is needed for student presentations. If no scheduled class sessions are 

canceled, we will not meet on this day. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2662287
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2694777
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2734164

