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E598 CLIMATE CHANGE LAW 
SYLLABUS 

 
University of Washington School of Law 

Spring Quarter, 2016 
 

Professors:  Craig Gannett, Rod Brown, Michael Lufkin 

Email:  craiggannett@dwt.com; rbrown@cascadialaw.com; Michael.Lufkin@kingcounty.gov 

Office Hours: Before or after class, or by appointment. 

Tuesdays and Thursdays, 3:30-5, Room 116 

 

Textbook:  We recommend “Global Climate Change and U.S. Law,” Michael B. Gerrard and 
Jody Freeman, Editors (Second edition, 2014); ISBN #: 978-1-62722-741-4, published by the 
American Bar Association.  Required readings will be provided through the links associated with 
each class below. 

 

Class Description: 

The purpose of this class is to prepare future practitioners to advise clients in all aspects of 
climate change law, a fast-emerging regulatory structure that is very much a work in progress.  
By studying the law as it is made, students will have a better appreciation of the administrative 
rulemaking process, the roles of Congress, EPA, and state legislatures, and likely areas of future 
regulation and litigation. 

At the domestic U.S. level, we will focus on EPA’s Clean Power Plan, including both its 
regulatory structure and the ongoing litigation regarding EPA’s authority under the Clean Air 
Act to promulgate it.  We will also focus on regional GHG reduction programs, such as the 
Regional Greenhouse Gas Initiative (RGGI), and state legislation and regulatory initiatives, 
particularly on the West Coast. 

At the international level, we will review the uneven path forward from the Kyoto Protocol to the 
recent Paris Agreement, as well as the lessons learned from the European Union cap and trade 
system. 

Description of how the class is run provided by the faculty. (i.e., participation, expected 
preparation, student responsibilities for your class). 

 

Access and Accommodation: 

If you have already established accommodations with Disability Resources for Students (DRS), 
please communicate your approved accommodations to me at your earliest convenience so we 
can discuss your needs. 
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If you have not yet established services through DRS, but have a temporary health condition or 
permanent disability that requires accommodations (conditions include but not limited to; mental 
health, attention-related, learning, vision, hearing, physical or health impacts), you are welcome 
to contact DRS at 011 Mary Gates Hall or 206-543-8924 or uwdrs@uw.edu or disability.uw.edu. 
DRS offers resources and coordinates reasonable accommodations for students with disabilities 
and/or temporary health conditions. 

Reasonable accommodations are established through an interactive process between you, your 
instructor(s) and DRS.  It is the policy and practice of the University of Washington to create 
inclusive and accessible learning environments consistent with federal and state law. 

 

Grades: 

Mid-term (1.5 hours): 40% 

Paper:  40% (12-15 page paper plus brief oral presentation of same in class) 

Class Participation: 20% 

For the mid-term, please use Exam4® in closed mode. 

 

Law School Attendance Policy: 

Under changes to ABA Accreditation Standard 304, adopted in August 2004, a law school shall 
require regular and punctual class attendance. 

At any time after the fifth week of a course (halfway through a summer session course), a student 
who has been determined by the instructor to have attended fewer than 80 percent of the class 
sessions in any course will be required to drop the course from his or her registration upon the 
instructor’s so indicating to the Academic Services Office. 

An instructor may also impose stricter attendance standards or other sanctions for nonattendance, 
including lowering of a grade, provided that students are informed at the start of the course of the 
instructor’s attendance rules and possible sanctions. 

 

Course Evaluation: 

Course evaluations are open online during the last week of classes. Class time will be made 
available on May 17 for filling out your evaluation.  Please bring a laptop or mobile device to 
class on this date to participate in the evaluation. 

 

Guests and Visitors: 

Guests and visitors are welcome. 

 

Review Session: 

To be arranged if requested.  
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Class Meeting Topic Read for This Class 

Week One   

Class 1 

Tuesday, March 29 

 

After introductions, 
assessment of student 
interests, grading, and 
overview of class, we’ll 
begin by discussing the 
latest scientific findings and 
projections at a high level. 

Review the following:  
http://nca2014.globalchange.gov/hi
ghlights/report-findings/our-
changing-climate.  Please read the 
overview, click through to the full 
report, then choose a particular 
topic that interests you.  Be 
prepared to give a 2 or 3 minute of 
explanation of that topic in the first 
or second class. 

 

Class 2 

Thursday, March 31 

 

The Big Picture: what is the 
Obama Administration’s 
climate change strategy, 
both domestically and 
internationally?  And what’s 
the contrary point of view? 

Review the following Rolling 
Stone piece on Obama’s climate 
change strategy, complete with a 
9-minute video. 
http://www.rollingstone.com/politi
cs/news/obama-takes-on-climate-
change-the-rolling-stone-
interview-20150923. 
 
Why Climate Activists Need to 
Dial Back on the Panic, Lomborg, 
Bjorn, TIME.com, 30 September, 
2013, 
http://ideas.time.com/2013/09/30/c
limate-activists-need-to-dial-back-
on-the-panic/#ixzz2wB5QvXpa 

 

Week Two   

Class 3 
Tuesday, April 5 

We’ll start with the overall 
goals that policy makers are 
seeking to achieve, and then 
turn to Mass v. EPA, the 
seminal 2007 Supreme 
Court decision that 
essentially required EPA to 
address climate change.  We 
will also discuss AEP v. 
Connecticut, the Supreme 
Court case holding that the 
Clean Air Act displaces any 
federal common-law right to 

A Plan to Keep Carbon in Check, 
R. Socolow and S. Pacala, , 
Scientific American, at p.50 (Sept. 
2006), available at: 
http://cmi.princeton.edu/resources/
pdfs/carbon_plan.pdf 
 
Wedges Reaffirmed, R. Socolow, , 
Bulletin of the Atomic Scientists 
(Sept. 2011), available at: 
http://www.princeton.edu/mae/peo
ple/faculty/socolow/Wedges-
reaffirmed-PLUS-ten-soliticed-
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Class Meeting Topic Read for This Class 

seek abatement of GHG 
emissions from fossil-fuel 
fired power plants. 
 

comments-9-29-11.pdf 
 
Massachusetts v. U.S. 
Environmental Protection Agency, 
549 U.S. 497 (2007) – see Canvas 
Files 
 
American Electric Power v. 
Connecticut – see Canvas Files 
 

Class 4 

Thursday, April 7 

In 2009, Congress came 
relatively close to enacting 
comprehensive climate 
change legislation, but fell 
short.  Nevertheless, the 
goals and regulatory 
strategies of the legislation 
are worth understanding 
because many of them are 
being advanced as part of 
ongoing efforts by the 
Obama Administration and 
the states.  

Pew Center Summary of H.R. 
2454, the American Clean Energy 
and Security Act of 2009 (also 
known as Waxman-Markey), as 
passed by the U.S. House of 
Representatives on June 26, 2009. 
http://www.c2es.org/docUploads/
waxman-markey-detailed-
summary-july2009.pdf.  (This is a 
94-page summary of a 900+ page 
bill, so don’t sweat the details; just 
focus on the big ideas.) 

 

Week Three   

Class 5 
Tuesday, April 12 

With the demise of the 
Waxman-Markey 
legislation, the Obama 
Administration was left to 
implement the existing 
Clean Air Act. 

The President’s Climate Action 
Plan, Executive Office of the 
President, June 2013, available at: 
http://www.whitehouse.gov/sites/d
efault/files/image/president27sclim
ateactionplan.pdf 

 

Class 6 
Thursday, April 14 

The centerpiece of Obama’s 
Climate Action Plan is 
EPA’s Clean Power Plan, 
which addresses GHG 
emissions from existing 
electric generating facilities.  
The rule itself is over 300 
pages in the Federal 
Register, so focus on EPA’s 
summaries of the major 
sections. 

Here is EPA’s summary of the 
Clean Power Plan 
https://www.epa.gov/cleanpowerpl
an/clean-power-plan-existing-
power-plants 
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Class Meeting Topic Read for This Class 

Week Four   

Class 7 
Tuesday, April 19 

We’ll discuss the Supreme 
Court’s 2014 decision in 
UARG v. EPA, and the 
opening briefs before the 
D.C. Circuit regarding the 
CPP.  We’ll also briefly 
discuss the public trust 
doctrine as a potential basis 
for GHG reductions. 

 

Susan Wickwire, former 
senior EPA official, will 
also come to speak about 
the CPP and the inner 
workings of EPA. 

Utility Air Regulatory Group v. 
EPA – see Canvas Files 

 

Opening briefs regarding CPP – 
see Canvas Files 

 

A Substantive Due Process Right 
to Climate Change Regulation? 
What’s a Lonely Apostle of 
Judicial Restraint To Do? 
 
http://www.acoel.org/post/2016/04
/13/A-Substantive-Due-Process-
Right-to-Climate-Change-
Regulation-What%E2%80%99s-a-
Lonely-Apostle-of-Judicial-
Restraint-To-Do.aspx 

 

Class 8 
Thursday, April 21 

Because the Clean Power 
Plan is so enormous and 
complicated, we’ll spend a 
second class period 
exploring it.  Be prepared to 
address the 2-3 questions 
you signed-up for on April 
14. 

Continue to review the CPP as 
necessary to prepare for the 2-3 
questions you have selected.  

Week Five   

Class 9 
Tuesday, April 26 

We’ll examine the role of 
renewables and demand-
side management, 
particularly Washington’s 
RPS law ( I-937), the debate 
over feed-in tariffs for solar 
in Nevada and Arizona, and 
a recent U.S. Supreme 
Court decision requiring 
that demand response 
providers be compensated at 
the same rate as electricity 
generators. 

Initiative 937 (WA’s RPS statute):  
http://apps.leg.wa.gov/RCW/defau
lt.aspx?cite=19.285&full=true 
 
The regulations implementing I-
937 (one regulation for investor-
owned utilities, one for consumer-
owned utilities, each administered 
by a different state agency):  
http://apps.leg.wa.gov/WAC/defau
lt.aspx?cite=480-109&full=true 
http://apps.leg.wa.gov/WAC/defau
lt.aspx?cite=194-37&full=true 
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Nevada’s Perplexing War on 
Solar: 
http://www.cnn.com/2016/02/06/o
pinions/sutter-nevada-
solar/index.html 
 
Feed-in Tariff to Aid Solar 
Weighed: 
http://archive.azcentral.com/arizon
arepublic/business/articles/2010/08
/22/20100822arizona-solar-
tariff.html 
 
Supreme Court decision in FERC 
v. EPSA – see Canvas Files 

 

Class 10 
April, 28 

We’ll discuss how GHG 
emissions are increasingly 
reflected in NEPA, SEPA, 
and SEC guidance. 

Revised Draft NEPA Guidance on 
Consideration of the Effects of 
Climate Change and Greenhouse 
Gas Emissions, Council on 
Environmental Quality, available 
at: 
https://www.whitehouse.gov/admi
nistration/eop/ceq/initiatives/nepa/
ghg-guidance 
 
Survey of Climate Change 
Considerations in Federal 
Environmental Impact Statements, 
2012-2014 (read the “Key 
Findings” in the Executive 
Summary): 
http://web.law.columbia.edu/sites/
default/files/microsites/climate-
change/survey_of_climate_change
_considerations_in_federal_enviro
nmental_impact_statements_2012-
2014.pdf 
 
Securities and Exchange 
Commission’s Guidance 
Regarding Disclosure Related To 
Climate Change: 
http://www.nytimes.com/2016/01/
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24/business/energy-
environment/sec-is-criticized-for-
lax-enforcement-of-climate-risk-
disclosure.html?_r=0 

 

Week Six   

Class 11 
Tuesday, May 3 

We’ll discuss the 
international efforts to limit 
GHG emissions, from the 
UN Framework Convention 
on Climate Change to the 
Paris Agreement.  

Kyoto Protocol to the United 
Nations Framework Convention on 
Climate Change, United Nations, 
1998, available at: 
http://unfccc.int/resource/docs/con
vkp/kpeng.pdf 
 
Whither the Kyoto Protocol? 
Durban and Beyond, Daniel 
Bodansky, available at 
http://belfercenter.ksg.harvard.edu/
files/Bodansky_Viewpoint-
Final.pdf 
 
The Paris Agreement: 
http://unfccc.int/files/meetings/pari
s_nov_2015/application/pdf/paris_
agreement_english_.pdf 
 
Questions & Answers regarding 
the Paris Agreement: 
http://ec.europa.eu/clima/policies/i
nternational/negotiations/paris/doc
s/qa_paris_agreement_en.pdf 
 

 

Class 12 
Thursday, May 5 

MID-TERM  

Week Seven   

Class 13 
Tuesday, May 10 

We’ll discuss the federal 
renewable fuel standard 
(RFS), low carbon fuel 
standards (LCFS), 
electrification of the 
transportation sector, and 
the importance of legal 

The Renewable Fuel Standard 
(RFS): In Brief, Congressional 
Research Service, Feb. 4, 2016, 
available at: 
http://nationalaglawcenter.org/wp-
content/uploads/assets/crs/R43325.
pdf 
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Class Meeting Topic Read for This Class 

minutiae to the success or 
failure of climate policies. 

Section “Effects of the RFS on 
Emissions,” pages 20–28 in The 
Renewable Fuel Standard: Issues 
for 2014 and Beyond, U.S. 
Congressional Budget Office (June 
2015), available at: 
https://www.cbo.gov/sites/default/f
iles/113th-congress-2013-
2014/reports/45477-Biofuels2.pdf. 
 
EU green transport target ‘may 
have increased greenhouse gas 
emissions’, The Guardian, March 
14, 2016, available at: 
http://www.theguardian.com/envir
onment/2016/mar/14/eu-green-
transport-target-may-have-
increased-greenhouse-gas-
emissions 
 
Rocky Mountain Farmers Union v. 
Corey, 730 F.3d 1070 (2013) 
(redacted) – see Canvas Files 
 
RCW 46.17.360, available at 
http://app.leg.wa.gov/rcw/default.a
spx?Cite=46.17.365. 
 
LISTEN: Starting at 28:00, 
Today’s EV Market, podcast 
episode, Climate One, available at 
https://climateone.org/audio/todays
-ev-market or released on iTunes 
“Commonwealth Club-Climate 
One” podcast feed March 25, 
2016.

Class 14 
Thursday, May 12 

We’ll discuss the history 
and structure of the electric 
utility industry, from 
Edison’s Pearl Street power 
station to the emerging 
smart grid. 

Review the first 40 slides of this 
powerpoint – see Canvas Files 
 
Piedmont Environmental Council 
v. FERC, 558 F. 3d 304 - Court of 
Appeals, 4th Circuit 2009, 
available at: 
http://scholar.google.com/scholar_
case?case=2290817812047483520
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&q=Piedmont+Environmental+v.+
FERC&hl=en&as_sdt=2,48&as_vi
s=1 
 
Review the following DOE report 
to Congress – see Canvas Files 

 

Week Eight   

Class 15 
Tuesday, May 17 

We’ll discuss the 
Washington DOE’s new and 
improved Clean Air Rule 
(CAR), and I-732, the 
carbon tax initiative that 
will be on the ballot this 
November.  

The Washington Clean Air Rule 
(only skim this, because a new 
version of the rule will be released 
in May): 

http://www.ecy.wa.gov/climatecha
nge/CarbonRuleFAQ.html 

 

Initiative 732 (carbon tax): 

http://yeson732.org/plain-
language/ 

 

http://yeson732.org/faq/ 

 

Class 16 
Thursday, May 19 

PAPERS DUE + ORAL 
PRESENTATIONS OF 
SAME 

 

 


