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DUTY
I. Established by:

A. Δ’s actions caused Π to be in peril

B. Reasonably Foreseeable Π

C. Common Carrier / inn keeper

D. Public Invitee

E. §

II. Limited Duty for Failure to Act

A. Common law rule: no duty to help strangers. – value of personal autonomy.  Slippery slope.

1. Exceptions:

a. prior special relationships

i. employer/ee (reliance)

ii. common carrier/passenger (reliance)

iii. inn-keeper/guest

iv. temporary legal custodian /charges

a) principal/student; jailor/jailed

v. occupier/entrant to land

b. Δ causes peril / risk of peril

c. undertaking to help and stopping
i. if reliance.  ~no duty if no one else is around.
d. control or knowledge of third parties

B. in all of these, must ask if there was a duty to help?

C. Either person doesn’t help at all or they’re negligent in helping.

1. Yania v. Begin 413: not liable for not saving friend/business associate who he invited onto property and taunted into jumping into 8’ of standing water and then drowned.

2. But if guy digs hole and fails to cover it; another guy falls in → actionable omission.
D. Is Δ aware of the risk and Π not aware?  Π doesn’t need help yet, just warn at this point.

E. 3 types of cases:

1. strangers

2. prior relationship – friend, relative, university

3. cause of peril

F. Hegel v. Langsam 412: The OSU – student.  prior relationship, but not enough for their to be liability.

1. Different outcome for student raped and murdered in dorm.

2. Student suicide?

G. L.S. Ayres & Co. v. Hicks 415: invitee and injury resulted from use of instrumentality (escalator) under Δ’s control.

H. J.S. and M.S. v. R.T.H. 421: interests of children outweigh interest of marital privilege.  Wife has control/power (to warn); must take “reasonable steps to prevent or warn” if “actual knowledge” or “special reason to know” or willfully blind to the truth.

1. Smaller duty but higher state of awareness.  Loss of some marital privilege.

2. Due process confers no right to gov’t aid.  But if action to help begun and failed, due process rights are implicated.  P. 420-1, note 16.

I. Tarasoff v. Regents of University of California 429: University psychiatrist held liable for not warning victim of stalker who’d said he’d kill her.  This is sort-of control but really knowledge (b/c Cal law gave immunity to discretionary decisions by state employees).

1. Psychiatrists think that this will prevent patients from opening up to them.
III. Duties of owners and occupiers of land

A. Most states follow the categories:

1. Invitees (most amount of duty owed)

a. [RP] to make premises safe for invitees.

b. Campbell v. Weathers 488: public toilet in a store.  Ct: you’re a customer when you walk in (invitee).
2. Licensees (Barmore v. Elmore 485 mason fight)

a. Person with privilege to come on land for his own benefit.

b. Social guests are usu. licensees.

i. Both those who drop in And those who are invited.

c. Cops and firefighters (during non-emergencies)

3. Adult Trespassers (least amount of duty owed)

a. No permission, express or implied, to come on land.  Suit could be brought by the owners for their entry.

b. Sheehan v. St. Paul & Duluth 481.  guy walking on tracks gets foot stuck and…  train tried to stop.  Duties owed?

i. No intentional torts.

ii. Not willful and wanton.

a) say if you recklessly use your property and accidentally kill someone who you didn’t know they were there.

b) you discover trespasser and try to drive your atv right by him.

1) if you get excited and accidentally step on the gas, some court’s say it’s willful and wanton if you fail to exercise due care after discovery.

a. OTR courts say just avoid intentional torts or Truly willful and wanton (put a bag on your head).

b. Some liberal courts say, after you discover a trespasser, you owe a duty of due care.

iii. Exceptions:

a) If rr knows that people trespass on a particular place on the land.  Beaten path.  Rr has [RP] duty in many jurisdictions in this situation.

b) rr/property owner knows that people are constantly trespassing and tolerates it.  And you go on a shooting spree.  Some courts say you have a duty to make sure no one’s out there.  Other courts say no duty.

c. If the land is unreasonably dangerous, trespasser takes the land as it is.

4. Attractive Nuisance Doctrine (A.N.D. – trespassing children TC) (greater duty than to ATs) [498]

a. children are likely to trespass here;

b. unreasonable risk of death/serious bodily injury to kids;

c. kids too young to realize the danger;

d. utility of keeping as is/burden of eliminating condition are slight compared to risk to kids;

e. failure to exercise reasonable care to eliminate danger/otherwise protect the kids.

B. what type of condition?

1. natural condition on land = OTR said no duty to prevent even reasonably foreseeable natural hazards.

2. artificial condition on land = [RP]

C. Exceptions:

1. Rowland v. Christian 501

a. Social guest cuts his wrist on bathroom faucet.  change in society = change in law.  Univocal rule governing duties of owners of land that is the same as people who drive cars: [RP].  This is a standard that is unclear, throws more cases to the jury.  Increase in rights of injured people and increase in the duties of landowners.
b. 12 or so jurisdictions apply this minority rule.

BREACH OF DUTY

I. BPL—The Calculus of Risk

a. Lubitz v. Wells 131: golf club not inherently dangerous → no duty.
b. Blyth v. Birmingham Waterworks Co. 132: no reasonable person could’ve provided for this sort of freeze b/c P was too small.

c. Gulf Refining Co. v. Williams 133: damaged filler-neck.

d. Chicago, B. & Q.R. Co. v. Krayenbuhl 135: Should’ve locked RR turntable b/c kids could play there.

i. Depends on values of freedom v. security.
e. Davison v. Snohomish Co. 137: can’t have guardrails on every mile of road in the country.

f. U.S. v. Carroll Towing Co. 139: context matters; busy harbor at war-time – foreseeable that something could happen; bargee could leave but not to get boozed up.  B v. PL clearly weighed.

II. The Reasonable Person Standard [RP]

a. Vaughan v. Menlove 143: hay stacked causes fire.  [RP] rather than “in good faith” aka the best he could do aka [Subj.P].
b. Delair v. McAdoo 146: automobiles are dangerous—you should have done something.

i. Auto-mechanic held to higher std: e.g., if driver keeps eyes on road when [RP] would’ve been distracted, driver is negligent if he doesn’t avoid obstacle in road.

c. Custom

i. Established by expert testimony.  Not binding but can be used to describe [RP].  Π wants custom to be std for what [RP] would do.  Δ wants custom to be a gold standard that isn’t required.

ii. Ct can say custom isn’t good enough: (even if “since the days of Tubal Cain…”)

iii. Trimarco v. Klein) 148: jury can decide if custom requires precaution to be followed (using shatter-proof glass in shower door).

d. Cordas v. Peerless Transportation Co. 152: [RPemergency]—only if emergency is not caused by Δ’s negligence.

e. Roberts v. State of Louisiana (Ct of App of Louisiana 1981): [Rhandicapped] subjective (not as subj. as Menlove wanted) standard: blind man must take precautions, be they more or less, which the ordinary reasonable person would take if he were blind.

f. Robinson v. Lindsay 155: [RP] when the activity is usually done by adults and can be dangerous.  If activity is usually done by children, then [Rchild].  These standards are aimed at protecting children rather than protecting victims.

i. Requires arbitrary cut-off age N where N + can be found negligent in doing an adult activity.  If N +, must decide if activity was adult or child activity.  If N or younger → no negligence.
1. P. 161, Note 4: Age cut-offs in some jurisdictions.  
a. 7 or younger incapable of any negligence as a matter of law.  
b. 7-14 presumed incapable but may be proved capable.
c. 14 + presumed capable but may be proved incapable.
ii. Refinement of instrumental argument: this won’t affect the kids but it will affect the parents (third-party instrumental effect).

g. Breunig v. American Family Ins. Co. 163: driver following “God’s light.”  This is the most pro-mentally ill decision in the case law; gives Δ chance to avoid liability→the [RP] chance.  If it’s the first time, Δ walks (Cohen v. Petty).  If it’s not, Δ at fault.

1. Rest. Torts (2nd) § 283 B. Mental Deficiency.  Supp 11.
III. Professional Negligence

a. special – where prof. promises a particular outcome (very rare); general – implied promise (this is prevalent today)

b. Standard is [RE] reasonable expert.

c. Heath v. Swift Wings 166: Like Vaughn v. Menlove but for professionals.  Held to [RE] E = expert.

i. Medical interns held to doctor’s std of care → pro-security.
d. Hodges v. Carter 170: Atty not liable for “mere error of judgment or for a mistake in a point of law which has not been settled by the court of last resort in his state.  Ct ignored context: should’ve been [Rlawyer] faced with challenge to svc by mail.
i. To prove causation of harm in a legal malpractice lawsuit, you have to show that you would’ve won on the merits.
e. Boyce v. Brown 174: Complications to ankle surgery, but Dr. 1 doesn’t order x-ray.  Dr. 2 does.  No breach b/c needed expert (Dr. 2) to testify that every [Rdr.] would order x-ray.

i. Med mal is only place where you have to have an expert.

ii. In extremely rare cases, tubal cain will say that medical custom is negligent as a matter of law.

f. Morrison v. MacNamara 178: Where does expert come from?  In old days, same geographic area.  Ct applies national standard (favorable to Π).
IV. Informed Consent

a. SUPP p. 16

b. Scott v. Bradford 182: minority rule—Disclose all material risks.  What would [Rpatient] want to know?  Would this patient have consented?

1. Majority IC Rule:
a. What would [RPdoctor] tell or

b. All material risks.
c. Moore v. Regents of Univ. of Cal. 188: dr. keeps spleen for research and makes pt come back for periodic “checkups.”  Must disclose personal interests unrelated to pt’s health, research or economic, that may affect dr.’s professional judgment.

i. Must disclose HIV status of surgeon

ii. Survival rates when performed by experienced/inexperienced surgeons.

V. Judge-Made Rules of Law

a. Common-law rule establishes a particular standard.  SUPP p. 19

b. Pokora v. Wabash Ry. Co. 196: Cardozo replaces Holmes.  In exceptional circumstances, stop, look, listen and get out (Holmes’ rule) doesn’t help and the jury has to decide.

i. Rules should be adopted by legislature.

VI. Violations of Statutes
a. Do a broad interpretation of § and a narrow interpretation.
b. Criteria for adoption of statute as the standard of conduct (SUPP p. 21)

i. § puts duty on a class of Δs for benefit of a class of Πs, AND

ii. Δ is a member of class of Δs AND Π is a member of class of Πs, AND

iii. Δ’s violation of § causes harm to Π, AND

iv. The harm to Π was member of class of harms that § sought to prevent.
v. ***Perry 212: if statute imposes an unusual duty

1. even if the above four are met, still don’t adopt § b/c

a. no corresponding common law duty

b. language of § is vague/public is not on notice

c. ruinous liability, disproportionate to conduct, etc.

d. did injury result directly or indirectly from violation of §.
c. Osborne v. McMasters 200: druggist fails to label poison in violation of §; p. 22 of SUPP.

VII. Procedural Effect of Statutory Violations

a. Depending on jurisdiction, jury gets read 1 of 3 instructions (in descending order of severity):

i. Negligence Per Se: jury can’t ignore; § = [RP]

ii. Prima Facie Negligence: rebuttable presumption; 

1. Hard: if no evidence of excuse, violation ~= NPS.  

a. Excuses:

i. Violation reasonable b/c of person’s incapacity;

ii. Neither knows nor should know of occasion for compliance;

iii. Unable after reasonable diligence or care to comply;

iv. Emergency not due to person’s misconduct;

v. Compliance would involve a greater risk of harm to actor and others. (Zeni, infra)

2. Soft: In other areas, if Δ gives evidence of due care (short of excuse) jury decides on all the evidence.

iii. Evidence of Negligence: jury can decide on its own.

b. Stachniewicz v. Mar-Cam Corp. 202: bar violated state reg saying to kick-out any visibly intoxicated patrons, and Π was injurred by the drunks.

c. Methods for determining legislative intent (classes of Πs, Δs, and Harms):

i. “purpose” section of §

ii. explicit legislative history

iii. “history” → legislature was responding to events.
iv. Internal hermeneutics – read 1 section of § and compare to another to shed light on first section.
v. “You just know what it means.”  - [without asking questions]
d. Ney v. Yellow Cab Co. 207: thief crashes car that had been left unattended with the keys in ignition.  §1a (traffic), when read with §1b (unauthorized use) shows that legislature was thinking about public safety.
e. Perry v. S.N. and S.N. 212: § requires report of child abuse but common law says no duty to help strangers.
f. Martin v. Herzog 218: Contested violation of §, jury instructed: “if you find violation of §, → you must find for Π [Δ in this case].”  Cardozo, in this case, is deferring to the legislature’s rule over the judge-made law of stop, look, listen.
g. Zeni v. Anderson 220: § may increase your risk under certain circumstances (walking on snow-covered sidewalk).  Π violated § and Δ wanted to adopt § as std to show contributory negligence.  Π had excuse for violating §.
VIII. Proof of Negligence (“Banana Peel Cases”); SUPP p. 30-31

a. To get to jury, you must meet the elements: duty, breach, harm, causation, damages.  Must offer evidence X.

i. Judge must conclude that a reasonable juror could (but need not) conclude that it is more probable than not that fact X happened.  If not, directed verdict for Δ.
ii. Jury must find that it is more probable than not that fact X happened.

iii. The evidence is circumstantial (no one saw fact X occur←that would be direct evidence but they saw fact Y that is consistent with fact X occurring)

1. Δ dropped peel; was told of peel (notice); should have known that peel was there (constructive notice); peel was continuously there for a long period of time +

2. Δ did not pick up peel.

b. Goddard v. Boston & Maine R.R. Co. 225: no evidence X offered as to condition of banana—which is clock that tells you how long its been there—directed verdict for Δ.

c. Anjou v. Boston Elevated Railway Co. 225: peel was “dry and flattened and black” → suggests it was there for a long time.  Jury gets to decide.
d. Joye v. Great Atlantic and Pacific Tea Co. 226: banana is “brown (not black) and sticky”→ not enough evidence for jury to tell how long it was there.  Can’t read “clock”.  Directed verdict for Δ.
e. Jasko v. F.W. Woolworth Co. 227: no evidence offered re condition of pizza slice but pizza served to customers eating while standing on terrazzo floor→ “clock” doesn’t matter b/c this method of doing business is dangerous (a la Spano v. Perini).
IX. Res Ipsa Loquitur

a. Δ’s negligent act is behind the curtain of mystery but that act when put with a mechanism of harm injures Π.  Δ is in the best position to know but he’s not talking.  Must prove:

i. Accident happened

ii. Via thing/instrumentality in Δ’s exclusive control (jurisdictional splits, e.g., some say other causes must be sufficiently eliminated)

iii. Such that accident doesn’t usually happen (51/100) w/o negligence by someone

iv. Π excludes his own negligence as a cause or the sole cause of the accident.

b. Byrne v. Boadle (Ct Exchequer 1863) 229: barrel falls out of window; for Δ to prove that warehouse wasn’t negligent.  Would be “preposterous” for injured Π to have to call witnesses from warehouse to prove negligence.

c. McDougald v. Perry 232: spare tire flies off tractor-trailor, injures following car.  “type of accident which, on basis of common experience and knowledge, would not occur w/o failure to exercise reasonable care.”

i. E.g. of RIL: p. 237 Note 3.

d. Larson v. St. Francis Hotel 239: on V-J day, someone throws a chair out a hotel window.  No RIL b/c Δ didn’t have exclusive control of the chair—others were in hotel.

e. Ybarra v. Spangard 242: everyone in OR responsible for Π’s injuries b/c he was under→how’s he supposed to know who was negligent.  Fairness.
f. Sullivan v. Crabtree 247: hitchhiker-passenger killed when trucker swerved off road.  Π loses at jury.  RIL doesn’t get Π directed verdict.

i. Majority rule in US → RIL is mere inference where, if elements are proven, you go to jury and Π has burden of proof.  If jury finds no negligence, that’s it.
In very rare jurisdictions, RIL puts BP on Δ to disprove negligence.
NEGLIGENCE

I. Limited Duty for Economic Losses (supp 60)

A. Pure Economic Loss - person who suffers loss didn’t suffer physical harm to their person or property.

B. State of Louisiana v. M/V Testbank 435
1. Negligent ship collision.  Coast guard closed section of Miss. R.  Now people can’t use those waters for their businesses.  Should common law provide remedy to these who only suffer PEL?

2. Majority: no.  K is strongest possible relationship to person suffering the injury.  If they can’t recover why should someone less connected recover.

3. Wisdom’s Dissent:  More foreseeable that harm will cause injury than that there would be K.  Foreseeability is the main issue.

II. Negligent Infliction of Mental/Emotional Distress NIMD (supp 76)

A. Parasitic damages: compensation for a purely mental component of damages where Δ negligently inflicts and immediate physical injury.
B. Fright: no recovery for NIMD without physical touching—too easy to feign.

1. impact rule: do get to recover if you are hit, no matter how lightly.

C. Zone of Danger: could’ve been hit but weren’t.

1. some jurisdictions require objective symptoms, not necessarily physical.

2. must show that Π suffered md and that [RP] would’ve suffered md.

a. WA test: recover for md only if Π had md, objective symptoms of md, and [RP] would’ve had md.

3. Dillon 454: adopts foreseeability test; scraps zone of danger.

D. US generally limits recovery to parents/spouses/siblings

1. is present for the injury-producing event/is aware it’s causing injury to victim

2. as a result suffers serious emotional distress.  Thing 453.

E. The pendulum swings in both directions.

F. Exceptions to physical manifestation rule:

1. death telegrams

2. negligent treatment of corpses (459 note 3)

a. Corrigal case, supp 80.

III. Unborn Children

A. Pre-birth injury to child born alive

1. live child is a Π
2. if Π child dies as a result of injury, parents have claim for wrongful death.

3. Δ doesn’t have to doctor; could be stranger who bumps into pregnant woman.

4. Δ can also be the mother → highly controversial.
B. Fetus injured in utero by negligent action, still-born.

1. most cts allow wrongful death here.

a. Endresz 461 doesn’t allow recovery—minority rule.

2. hard to determine damages for wrongful death; wd is not supposed to be punitive.

C. Failure to diagnose disease to unborn child.

1. dr didn’t cause fetus’ injury.

2. Procanik 466 – failure to diagnose german measles.  Mother would’ve chosen abortion.

a. wrongful birth—mother’s suit for monetary losses.

b. wrongful life—child’s suit on behalf of itself.

i. Huge moral problem here.

ii. Court allows recovery in Procanik; better to allow recovery w/bad theory, than not at all.

D. Wrongful pregnancy

1. usu. botched sterilization procedure.

2. cts hold dr liable for cost of pregnancy but reluctant to hold them liable for costs of raising the child → parents do derive benefit.
a. note, any benefits from tort injuries are not considered when calculating damages.
DEFENSES to negligence
IV. Contributory Negligence CN (supp 23-25)

A. Π must prove a claim before defenses are relevant.

B. Δ must prove CN
1. OTR (4 states and DC): CN bars Π from recovering unless exception:

a. Last Clear Chance

b. Π not barred by cn if Δ engaged in intentional tort; wanton or wilful or reckless conduct. (p. 590)

c. statutes: federal employers liability act (for RRs).  If employers violate safety statute, employee who’s cn, isn’t barred.

d. statutes designed to protect certain classes of individuals from their own bad judgment (child labor laws).

2. comparative fault CF (46 states)

a. admiralty always had CF

3. negligence doesn’t necessarily = CN.  Though it often does.

a. 99/100 same action is both CN and N.  supp 24-25.

4. common carriers have higher duty of care to passengers.

C. Law and Economics doesn’t have a consensus on whether, in two-person game theory, whether CN is efficient.

1. Lowest Cost Risk Avoider should take precaution.

D. Last Clear Chance Rule LCC: puts risk of loss on LCRA.  Only applies in jurisdictions that Bar recovery when there’s CN.  LCC lifts the CN bar.

1. was Π helpless?  Or just inattentive?

2. was Δ aware of Π’s peril?  Or was Δ not aware of Π’s peril But should have been aware?

a. Π helpless and Δ aware = Core LCC.  All cts find Π wins all damages → bar is removed.  Here, cost to Δ is less than cost to Π.

b. Π inattentive and Δ not aware but should be = core, NO LCC.  No court finds LCC.  Basic rule of cn sticks.  Bar.

c. Π inattentive and Δ aware = yes LCC.  Small minority of jurisdictions will say no LCC.

d. Π helpless and Δ not aware but should be = 50/50 on LCC.

3. most cts have done away with LCC.

E. Comparative Fault: CN doesn’t bar Π’s recovery but reduces it.  Predominant US rule.

1. Pure CF: favorable to injured parties.

2. no greater than: 50% jurisdictions—if Π’s negligence is greater, bar to recovery.  If 50/50, no bar.

3. not as great as: 49% jurisdictions—If Π’s negligence is equal to Δ’s → bar to recovery.
a. What if multiple Δs and Π is CN?  Depends on jurisdiction whether you compare Π’s CN to each Δ individually or total N of Δs added up.
V. Express Assumption of Risk EAR supp 29

A. Π becomes insurer for the Δ, instead of Δ having to carry liability insurance.
B. Can be written or oral;

C. Test

1. was doc signed?

2. harm to Π fits into category of harms that are assumed by doc?

a. No.  → no EAR.  Only assume the types of risks assumed on doc.
b. Where there’s ambiguity, construe against the drafter.
c. Most cts hold releases against willful or wanton behavior to be void.  EAR is mainly about negligence, not intentional torts.
3. Void against public policy VAPP: no EAR in these cases.
a. Type of business suitable for regulations?

b. Safety statute exists? (employers can’t contract around OSHA)

c. Three main questions:

i. Procedure: was there something shady about the way K was entered into?

a) Would [RP] under circumstances have read and understood?

ii. Status – was there disparity in bargaining power that took away and real choice from Π?

iii. Substance – was the thing in question a need or a want?

a) Winterstein 601 – don’t really need to race at a drag strip.

VI. Implied Assumption of Risk IAR supp 29

A. Choosing to go forward in the face of risk, absent a written AR.

1. trying to tiptoe around a sinkhole.

B. 4 tests:

1. actual subjective awareness of set of risks from Δ’s negligence.  (actually did know, not should have known)

2. appreciation of magnitude – must know that this Δ has created a risk that could hurt you.

a. Jaywalker doesn’t assume risk but is CN.

b. Jaywalker Does assume risk if he sees a particular car coming.

3. Voluntary:

a. Rush 606: woman knew trap door was busting but she had to go.

b. IAR traditionally helped businesses where workers worked in dangerous environments.

i. Fellow servant rule: when you go to work, you assume risk of your co-worker’s negligence.

ii. Unholy trinity (in old days): AR, CN, Fellow Servant Rule

a) Efforts to destroy:

1) 1906 FELA: interstate RR workers could sue – did away with AR and FS, kept CN and CF.

2) 1921 Jones Act: same as above for seamen.

3) Workers’ comp for all others.

4. Harm to Π has to be of the class of risks assumed.
C. Today many jurisdictions have done away with IAR.  Just have CN and negligence.

D. Others keep IAR as affirmative defense but instruct jury to just consider IAR as an item of fault when considering damage %s.

1. Washington keeps IAR as a nominally separate defense.

E. 4-5 jurisdictions still have plain vanilla IAR on the books.

F. Don’t want to discourage people from acts of heroism.

VII. Failure to take Advanced Precaution Against Extent of Injury FAP

A. FAP isn’t a cause-in-fact of harm, that’s why it’s not CN.  FAP increases consequences of the harm (not wearing seatbelt in car wreck).

1. 612, note 3-4

B. 3 permutations:

1. Don’t allow recovery
2. Bar recovery for increased harm H2?
3. Damages minus x%.
CAUSATION
X. Cause-In-Fact

a. CIF = “but for.”  Go to contrafactual world, hold everything else constant but take out Δ’s action.  If harm to Π occurs anyway, not CIF.  If harm doesn’t occur → CIF.
b. Standard CIF:
i. Perkins v. Texas and New Orleans Ry. Co. 252: train negligently 12 mph over limit hits car.  If not speeding, wreck would’ve occurred anyway.
1. escape theory: had actor not been driving so fast, he might have been able to avoid accident.  Jurisdiction must allow escape theory.
ii. Gentry v. Douglas Hereford Ranch, Inc. 255: guy trips on stairs and shoots woman in the head.  Case can’t go to jury b/c no evidence offered that guy was on negligently-maintained stairs when he tripped.

iii. Reynolds v. Texas & Pac. Ry. Co. 259: “corpulent” woman falls down unlit, narrow stairs;

1. “Δ’s action greatly multiplies the chances” of harm.  2 + Ε.
2. even though H might have happened anyway.
iv. Kramer Service, Inc. v. Wilkins 260: guys gets skin cancer at exact point on his face where cut by door-glass in hotel.  Can’t prove causation: 1/100 will get cancer with or without the cut.  Needed increase of 2 + Ε.
v. Wilder v. Eberhart 263: stomach stapled but esophagus torn.  Δ isn’t precluded from introducing evidence of other factors that might have caused the tear.  

vi. Herskovits v. Group Health Cooperative of Puget Sound 264: failure to diagnose lung cancer resulting in 14% reduction of chance of survival (1.23, not 2 + Ε).  Though under no circumstances would Π’s chance of survival be above 40%, Ct allowed damages caused directly by premature death (lost earnings and additional medical expenses).

1. Very rare holding.  Most jurisdictions reject Herskovits and require 2 + Ε.

vii. Daubert v. Merrell Dow Pharmaceuticals, Inc. 269: Benedictin leads to limb defects in children but rate of increase is not 2 + Ε AND this is not scientific evidence.

1. Daubert overruled Frye Test: admit evidence if “generally accepted in scientific community as science.”

2. New test:

a. “scientific knowledge” grounded in methods and procedures of science (“good science” → judge must decide), AND

b. Helps trier of fact to understand an issue (“fit” – relevant to the task at hand).

c. Concurrent Causes

i. But for Δ1’s actions, no harm to Π.  AND.  But for Δ2’s actions, no harm to Π.  → both Δs’ actions are CIF.
ii. Hill v. Edmonds 276: passenger sues driver for hitting tractor-trailer parked w/o lights in middle of road.  Both driver’s bad driving and truck-driver’s leaving truck unattended are CIFs of Π’s injury.  But passenger choosing to ride in car with driver is not blameworthy.

iii. Anderson v. Minneapolis, St. P. & S. St. M. R.R. Co. 277: Although each of 2 fires could’ve separately torched Π’s house, Δs can be liable for negligently causing his fire.

d. Alternative Causation

i. Even if you can separate Δ1’s and Δ2’s forces, you can’t tell if Π’s harm would have occurred absent both.

ii. Summers v. Tice 279: Π shot in eye by single bullet, but both Δs fired in that direction at the same time.  Court shifts BP2 &3 to Δs to prove their negligence didn’t cause the injury.

1. “Joint & several liability” → like Ybarra v. Spangard but here we know what’s behind the curtain.
2. Shifting BP2 &3 to Δs is a rare legal maneuver that cts don’t do often.
e. Market Share Liability

i. Sindell v. Abbott Laboratories 282: Morning-sickness medicine causes physical complications when child reaches child-bearing age (DES daughters).  Π can’t identify drug.  Like Summers, can’t tell if harm occurs in contrafactual world.  
1. Not all the drug retailers have been named Δs.  5 Δs represent 90% of market share. → Possible that none of named Δs provided mother with DES.
2. If Π joins enough Δs, suit can continue and each Δ held liable for proportion of judgment represented by its share of market unless it demonstrates that it could not have made the product which caused Π’s injuries.
3. This is exceptionally rare → judicial response to new problem in interest of justice.
a. Rarer still: (NY) you pay your share of market and don’t get to prove you didn’t provide DES to Π’s mother.
XI. Proximate Cause (3 methods to determine what’s proximately caused) p. 350 – 351.

a. Direct or indirect (indirect = not proximate) / Foreseeable or not foreseeable (latter not proximate)

i. Temporal perspectives on foreseeability:

1. Hindsight method (Andrews, Polemis) looks backward for intervening causes.
a. If 1 Π is foreseeable → duty to all.  Then go to PC.
b. “natural and continuous sequence btwn cause and effect.”
c. Is Δ’s negligent act directly connected to Π’s harm.
2. Foresight method (Cardozo, Wagon Mound 1) looks forward from t1 (just before Δ’s negligent act) and sees if the result was foreseeable.
a. Was there a duty?
ii. Ryan v. New York Central R.R. Co. (1866) 290: Δ’s woodshed catches fire and spreads to nearby houses.  Not liable b/c depends on “accidental and varying circumstances” like wind direction, etc.  Not “natural and expected.”  (i.e. not direct and foreseeable.)  In reality, this is a policy decision.  Next paragraph discusses having to insure against everything.

1. Bartolone v. Jeckovich 292: guy in car-wreck falls apart psychologically… “a life lost.”

2. Thin skull rule.  2nd Harm doesn’t have to be foreseeable, just harm 1 (whiplash from wreck that triggered schizophrenia).  Harm 1 must be foreseeable and direct.

iii. Polemis (KB 1921) 295: wooden plank falling in hold containing flammable gases blows up ship.  Once negligent act, immaterial that “exact operation” is unforeseen.

iv. Wagon Mound No. 1 (Privy Council 1961) 297: Not liable to dock owner for oil discharged into harbor.  Foresight method finds oil on the dock but oil catching fire on water is not foreseeable.
1. Foreseeability establishes duty.
v. Wagon Mound No. 2 (Privy Council 1966) 301: dumping oil is proximate cause of burning ships; chance was remote but still possible.  BPL establishes the duty.

vi. Palsgraf v. Long Island R.R. Co. (NY 1928) 303: rr employee push guy onto train who drops suitcase with fireworks that go off and cause scales to fall on Π.

1. Cardozo: don’t get to PC b/c no duty owed to Π b/c harm unforeseeable (foresight method).  Duty owed to guy who was pushed onto train and dropped his bags.  PC & duty are scientific, logical.

2. Andrews: “duty to one is a duty to all.”  We draw this line according to policy and politics, not logic.  “Every one owes to the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others.”

vii. Yun v. Ford Motor Co. 314: focused on oddness of intervening cause (ordering mechanic not to fix; guy going across two lanes of traffic at night) rather than on whether it was foreseeable that tire assembly could fall off and passenger could be injured while trying to retrieve it.

1. Doesn’t matter how weird the intervening events are; only question is if Δ’s action could reasonably be seen to cause Π’s harm.

2. Was Chang contributorily negligent? [there must be a tort before there’s cont. negl.]  Were his actions superseding causes of his injuries?

b. Intervening Causes [supp 39 Acts of God]
i. Notes:

1. 3rd party intervention – is there liability when Δ is the cause-in-fact, but a 3rd party was the direct cause?

2. Superseding or not superseding?  [does 3rd party act break chain of causation?]

a. Generally, negligent intervention is not superseding b/c it is foreseeable.
b. criminal intervention usu. is superseding but Π can prove it was foreseeable.
ii. Derdiarian v. Felix Contracting Corp. 320: epileptic drives into construction site and knocks burning enamel onto worker who catches fire but miraculously lives.  Δ created risk by not adequately barricading, → Δ responsible for harm negligently caused by 3rd party.
1. Precise manner of event doesn’t need to be foreseeable.

2. Even if harm was caused by act of God, Δ still liable if his negligence is involved.  P. 323 note 12.

iii. Watson v. Kentucky & Indiana Bridge & R.R. Co. 324: ~ “Let’s go set the damn thing on fire.”  If just stupid → RR liable.  If Duerr set fire intentionally, → RR not liable.  Presence of pyros, not foreseeable but presence of dumb-ass cigar smokers is foreseeable.
iv. Fuller v. Peis 328: previously, suicide = no recovery possible.  New test: aware or unaware of action.  Ct App: if aware, voluntary or involuntary b/c of “irresistible impulse” caused by Δ’s actions.  Whether irresistible impulse = question of fact.

1. This is the farthest a ct has ever gone on suicides.

2. Some cts have let worker’s comp injuries leading to suicide go to jury.  P. 331 note 4.

3. Δ’s harm is always CIF in these suicides.  The question is whether it was also proximate.

v. Rescue Doctrine: “danger invites rescue.”  Δ’s action harms Π 1; Π 2 (rescuer) comes to help Π 1 from his peril.  During rescue, rescuer is hurt.  Wagner (Cardozo): Δ is liable to Π2r1 b/c his actions are natural, probable, foreseeable.

1. Even if Π2r1 makes situation worse, unless acts were wanton or if emergency was of his creation.

a. Rescuer held to standard of [RPemergency].

2. Π 1 rarely has claim against rescuer b/c of good Samaritan statutes.

3. firefighter can’t sue rescued person for negligence when performing f’s official duties.  Can’t sue when risk was kind you reasonably anticipate in this line of work.  P. 337 note 9.

4. rescuer hit by car, so is rescuer of rescuer.  Δ liable for both injuries.

5. If imperiled party negligently caused his own peril, he is liable for harm to his own rescuer.

vi. McCoy v. American Suzuki Motor Corp. 332: Δ liable to rescuer who set flares and helped cop but hit by hit-and-run driver b/c foreseeable that ill-manufactured car would roll over inviting rescue and rescuer will be hurt while trying to rescue.

1. Applies new test of foreseeability of injury.  Under Cardozo’s Wagner test, all you have to do was prove you’re a rescuer.

2. McCoy is the standard to apply on exam → is rescuer’s injury foreseeable.
a. Ct distinguished Maltman where helicopter crash on way to rescue car crash too remote b/c so far away.  Ct got hung up on distance.
c. Limiting Liability via Public Policy

i. Even if direct and foreseeable, we have to draw the line here.

1. Kelly v. Gwinnell 338: social host liable to Π injured by guest’s drunk driving.

a. Δ provider:
i. Non-Social

1. bars & restaurants

2. commercial (office parties)

ii. Social host

1. adult or minor

b. Drunk Injurer (3rd Party)

i. Kids

ii. adults

c. Injured Π
i. Kids who drive drunk and injure themselves

ii. Adults who drive drunk and injure themselves

iii. Someone other than drunk injurer.

d. Bars/rests are easiest cases.  Company’s more likely than social hosts to be liable.

e. Difficult to get liability for social hosts: freedom v. security.

f. But when kids injure 3rd parties, social host is usually liable.  Harder when kids are the social hosts.

g. Ct sides with Π (rare) b/c legislature ducked the issue.

2. Enright v. Eli Lilly & Co. 343: Anti-liability side of scale weighs more; DES granddaughters can’t recover.

a. Anti-liability:

i. Precedent (though could be distinguished)

ii. Slippery slope (how many generations?)

iii. Fear of the arbitrary (but any line is arbitrary)

iv. Over-deterrence

v. FDA’s role

b. Pro-liability:

i. Deterrence – encourage safety

ii. Πs are a favored class
iii. Δs are better situated to spread the cost of Πs’ injuries (by passing it on to consumers)

3. Policy: Liability v. 1st Amendment:

a. “Gun for hire” ad → liable.
b. “Hit Man: A Technical Manual for Independent Contractors.” → survives dismissal if Π proves that marketed directly to criminals.
c. Natural Born Killers?  If you know that outcome will occur even though you don’t intend it, you are liable as though you did.
d. *OTR: intervening criminal act was usually found superseding.  (Today, you have to prove by looking at context that the criminal activity is foreseeable.)
DAMAGES (see chart)

I. Types:

A. Nominal: often in libel/trespass (to settle title), just to assert the legal right.

B. Punitive: very rare in negligence cases…there must be “superfault”

1. supp 46, 59

2. some states have statues (consumer protection, etc.) that authorize, double/treble damages.

3. S Ct can say that state courts have gone too far in light of due process under XIV Amend

4. major line of attack is “as applied”

a. state §/common law is acceptable but as it was applied by ct in this instance “shocks the judicial conscience.”

5. Gryc v. Dayton 551: 8 factors

a. Existence and magnitude of product’s danger to the public

b. Cost/feasibility of reducing danger to acceptable level

c. Manufacturer’s awareness of danger, magnitude of d, and availability of feasible remedy

d. Nature/duration/reasons for manuf’s failure to act appropriately to discover/reduce the danger

e. Extent to which manuf purposely created the danger

f. Extent to which Δs are subject to federal safety regulation

g. Probability that compensatory damages might be awarded against Δs in other cases.

h. Amt of time passed since the actions sought to be deterred.

6. etc.

a. must be proportional to the offense.

i. Compensatory and punitive damages should be proportional.

b. Should Δ’s wealth be admitted into evidence?  Unclear.

c. Possibility of overpunishment in cases of multiple acts.

i. Asbestos, etc.

d. BMW v. Gore 554

i. Award must be “grossly excessive” in relation to state’s legitimate interest in punishment and deterrence for it to enter zone of arbitrariness that violates XIV Due Process.

C. Compensatory: set Π as close to where they would have been as possible, had the tort not occurred.
a. Misc.

i. at some point (death or recovery from the injury)

ii. No compensation for shortened life in the US.

1. Economic (special) Damages:

a. Includes lost earning capacity

i. For people w/o work histories, esp. kids.

ii. Highly speculative.

iii. Look at the tables for life expectancy of x-yr old.

iv. Δ will point out indiv factors [e.g., smoking] that lower.

v. Life expectancies differ due to race.

2. Non-economic (general) Damages:

a. No pain & suffering for people who are unconscious.

b. Some consider pain & suffering damages to be a buffer that allows Π to pay attorney fees.

c. Maiming/Disfigurement usu. treated separately from pain/suffering

i. Like a property interest in lost limb/etc.

ii. Sort of like double-dipping here.

II. Translation into $

A. Done by instruction to jury;

B. Translation must done b/c no “market for pain.”

C. Verdict is subject to judicial control

D. Assume case where damages are viewed as too large by Δ.  Δ moves for new trial

1. Substantive problems.

a. Error on jury instructions.

b. Error on elements of claim.

c. Problem with evidence.

2. Assume no trouble with the substance.  Δ says damages are too big.
a. Trial judge may grant or deny outright.

i. Grant if jury is clearly motivated by prejudice against Δ.
b. Remittitur: if judge agrees that damages are too big, he sends doc to Π.  “accept lesser award and I’ll deny motion for the new trial.”

i. In cases where ct feels that jury erred by awarding too much.  Ct picks # that ct wouldn’t have granted Δ’s motion for new trial, and offers to Π in exchange for ct denying Δ’s motion for new trial.

c. Rules for evaluating damages:

i. Highest amt jury could’ve properly awarded: comparatively easy to understand.

ii. “shock the judicial conscience.”

a) Richardson’s friend.  Ct can’t order an award.  It can only get Π to accept Δ’s offer in exchange for refusing motion for new trial.

iii. Supp p. 54

a) Argument that awards should be w/in 2 standard deviations.

iv. P. 526, Richardson Δ argues that damages should be in line with awards in other cases.
d. Additur: award is too small, Π has damages much greater than award.  Ct: compromised verdict (half jurors want Π to win, half don’t so they split the difference—this is a ground for error).  No p&s = compromised verdict.

i. Π wants new trial.  Ltr goes to Δ: if you agree to accept award of X (least jury could award) against you, I’ll deny Π’s motion.

ii. Additur has been held unconstitutional in federal courts: against trial by jury.

E. Lump Sum Methodology

1. tort damages for personal injuries usu. unliquidated (complaint doesn’t seek specific # of dollars).

2. Therefore, Π not allowed to collect interest on award until judgment is entered or verdict is reached.

a. Incentive for Δ to stall.
3. Then, it’s liquidated and carries interest at legal rate (legislatively tied to market rate) until it is paid.

4. Future pain & suffering traditionally not reduced to present value.

F. Discounting and Interest

1. e.g., Operation costs 10,000 today.

2. Operation will cost 10,500 w/inflation rate of 5% in one year.

a. [M1] Inflation discount I/D: $10,000 + 5% = 10,500 (in one year) - 7% (mkt rate discount) = $9,765 today.

b. [M2] Real Interest rate R/I: $10,000 – 2% (real interest rate discount) = $9,800

c. [M3] Total offset T/O: $10,000 (no discounting at all b/c future is uncertain—this is the method favored by the Supreme Cour.

i. Richardson’s lawyer used M3 and M1/M2 to give the jury a larger range.

III. Mitigation

A. Aka “rule of avoidable consequences” aka “duty to mitigate.”

B. Applies to lost wages AND to medical expenses.

C. burden of proof is on Δ
D. should religious objection to operations be taken into account?  Split.

IV. Collateral Source

A. common law says: if you get reimbursed for your expenses (by insurance, etc., if people give you gifts, spouse helps you heal), none of those get deducted from your award.

1. Makes it look like you’re double-dipping.

B. Net compensation argument: need to give a little more than actual damages in order to pay the lawyers.

C. > half states have statutes that gets rid of collateral source rule for medical expenses.
V. Law & Economics
A. Read Wolcher’s paper (supp 50-52)

B. Pareto efficiency: Is at least one person in the world better off from A to B, relative to their preferences and state of wealth AND not one person is made worse off?

C. Kaldor-Hicks: from A to B, there will be winners and losers.  B is efficient if the people who gain have enough gain to pay the losers for their losses with something else left over.  This is also called wealth-maximization.

1. the payment doesn’t actually have to be made.  It just has to be possible.

D. Coase theorem: in a world w/o transaction costs, law’s initial assignment of a property right, etc, is not determinative.

1. Wolcher “proved” that the initial assignment is determinative b/c of high transactional costs.

E. Minimum Asking Price MAP and Maximum Willingness to Pay MWTP.

INTENTIONAL TORTS

I. Intent

A. Can be caused by:

1. motive

a. good motive won’t help.

b. Irrelevant if harmful touching.

c. Motive will be relevant if Δ was privileged.
2. insanity

a. crazy woman who drives car is not cut slack.

3. poverty

4. mistake

a. bad motive is relevant to punitive damages but not relevant for intent.

b. Guy who kills dog that looked like a wolf has to pay.

B. Must have volitional act aimed at accomplishing the intent

C. Must want, desire, purpose OR

1. know to a substantial certainty That

D. Consequence will occur: harmful contact to Π’s person.

1. which causes harms

a. don’t have to be intended; as long as proximately caused.

E. Transferred Intent

1. traces consequences of the action.

a. If you intend harmful touching and offensive touching results → as if you intended the offensive touching.
b. If you intend offensive touching and harmful touching results → as if you intended the harmful touching.
2. Talmadge v. Smith 28

a. Δ throws stick at kids on roof, puts one’s eye out.  If intention was to inflict unwarranted injury on someone, the fact that injury occurred to someone else does not relieve Δ from responsibility.
3. only applies to five main branches of the old writ of trespass:

i. battery

ii. assault

iii. false imprisonment

iv. trespass to land

v. trespass to chattels.

b. have to intend one of the five and have to accomplish one of the five.

4. Types of Transferred intent:

a. transfer of tort: intend assault on A and accomplish battery to A.

b. Transfer of parties: intend battery to A and accomplish battery to B.

c. Transfer of torts & parties: intend assault on A and accomplish battery to B.

5. intent follows the bullet: essentially, this is the holding in Whittaker 45.

a. In the case of guy returning fire in self-defense, is the first shooter liable for self-defender’s shooting bystander?  Hasn’t been litigated.  Theoretically, seems to be intervening cause

6. Active force doctrine: may look askance from guy who gets glass in eye from prisoner who breaks window to get away from Δ.  Cts will be more likely to apply transferred intent to circumstances where there are not 3rd party intervenors who themselves launch forces that hurt people: e.g., guy who returns fire.

a. Most cts would apply active force doctrine today.

7. where intentional tort is not in bad faith, unlikely to have transferred intent doctrine apply.

8. Trespass to chattels/land = no fault.  “wolf” hunters still held liable for killing dog even though the dog reasonably appeared like wolf

II. Battery

A. “the least touching of another in anger.”

B. Intent + Volitional Act + Harmful/offensive Contact to Π’s person.

C. Restatement:

1. intending to cause a harmful or offensive contact…or an imminent apprehension of such contact And

a. harmful contact with the person of the other directly or indirectly results OR

b. offensive contact with the person of the other directly or indirectly results.

i. offensive contact must “offend the ordinary person…unwarranted by the social usages…of the time and place…”  no opinion on liability if inflicted “upon another’s known abnormal sensitivities.”
D. If you’re intending a harmful contact, you must intend that the contact be harmful.
1. Does the same rule apply to offensive contact?  No.  you don’t have to know that your touching is offensive so long as it is offensive to [RP].
E. Spivey v. Battaglia 20
1. SOL had run on battery.  No precedent for negligence.  To call this battery is for Π to lose.
2. doesn’t raise issue of offensive touching.
F. Offensive

1. what [RP] would consider offensive.

2. hypersensitive Π doesn’t recover unless Δ knew about it.
3. Extreme & offensive (e&o) are more than just offensive.

G. Consent can disappear after certain circumstances:

1. lying, fraud, non-disclosure (of STD, e.g.)

III. Assault

A. Δ must intend Π to have apprehension of imminent harmful or offensive contact of which there’s a present apparent [unloaded gun] ability to accomplish.

1. traditionally, sovereign wants to monopolize the legitimate use of violence.

2. Apprehension ≠ fear.  All you need is to know there’s a good chance, not even a certainty.  1/10 odds is enough for apprehension.
3. imminence = right now.  KKK in Galveston.  Apprehension, yes, but imminence?
4. sleeping beauty can be battered but not assaulted.
5. Brower 36 n 8: threats to “kick your ass” “cut you in your sleep” are not assault.  No imminence.
6. 36 n 9.
IV. False Imprisonment [supp 67]

A. Δ only has to intend the imprisonment in order to be liable for additional injuries that occur as a result.

1.  torts – to take away certain rights of the human body, without any other physical harm, is a wrong that requires remedy.
B. Rest. Torts: even though you’re not aware you’re being confined, if in fact the confinement physically harms you, that’s false imprisonment.
1. Parvi v. City of Kingston 39 – drunk guy left by cops on golf course wanders on to hwy and gets hit by car.  Don’t have to remember that you were conscious…just have to prove you were conscious.
C. Π must be unaware of a reasonable means of escape for there to false imprisonment.
1. No duty to help stranger who’s been falsely imprisoned.
D. Modalities:
1. Present:

a. Physical Force

i. Big Town Nursing Home v. Newman 37

ii. Enright v. Groves 43 (woman refuses to show her DL to cop)

b. Physical Barriers

i. Sindell: kid on bus on last day of school.  Driver not liable for injuries incurred when he jumps out the window.

a) Stay and deal with it so long as further injury won’t occur by staying put.

ii. Have to be in a place, not kept out of a place, for there to be false imprisonment.  39, n 1-2.

c. Threats of Force

d. Take/Retain Property

i. Taking someone’s clothes.

ii. Griffin v. Clark 1935 Idaho (not in book): woman has handbag taken, she follows thief off train and gets in his car, car wreck ensues.  False imprisonment.
2. Later:

a. Refuse to release

i. Newman 37

b. Don’t provide the means of release, & antecedent duty to release.

i. Whittaker 45: ex-cult member on yacht.

V. Intentional Infliction of Mental Distress IIMD

A. Purpose or knowledge by Δ to make Π suffer.

1. Rest. says that recklessness can also be considered.

2. intentionality is the key.

a. Should be more severe than normal.

3. 1st Amendment/principle of freedom cuts a ~privilege within which Δ won’t be held liable.

4. Extreme and Outrageos

i. One shot (Clinton)

ii. Repetitive (Samms 58 – guy make several phone calls to woman) 

iii. Racial component

iv. Preying on the visibly different.

a) Esp. children.

1) Korbin 59 n 7

b) Hypersensitive?  Nickerson 60 n 11

c) Pregnant women; 60 n 9

1) They’ve had an easier time recovering.

B. Cases

1. Siliznoff 47: trash collector threatened with battery unless he signs K.

a. If Δ’s behavior is extreme and outrageous, severe mental distress allows recovery.

b. “So E&O as to go beyond all bounds of decency…intolerable in a civilized community…recitation of facts to [RP] would…[cause]…resentment against Δ...and cause him to say... ‘outrageous.’” 

c. Threat of future violence.

2. Harris v. Jones 54 – GM employee mocked for his stuttering by his boss.
a. Π loses only on extreme mental distress “b/c his bucket of woe is already full.”  The total bucket is extreme.  But the part this Δ contributed to isn’t huge
VI. Trespass
A. Mistake is no defense.
B. To Land

1. owner of land owns the land and the skies above and depths below.

2. Trespass Quare Clausum Fregit QCF (intentional entry to land)

a. No fault element.

b. Dougherty 63 – no damage done, but intent (in the formal sense)

3. Remedy

a. Damages (legal)

b. Injunction (equitable)

i. Where the legal remedy is inadequate.

4. Modalities

a. Δ is trespassing
i. Dougherty 63

b. Δ has caused a thing or third person(s) to go on land.

i. Bradley 64

a) Smelting plant is sending particles onto land.

b) Science is the master in the battle against law/politics.

c) But, you can only sue if you have “actual and substantial harm”

c. Δ shoots a gun over your land.

i. Herrin 67 – can’t do it.

ii. Airplanes are allowed to fly over but can’t do fly-bys—trespass.

d. 71 n 4c: damages caused by trespasser need not be foreseeable to be compensable.

5. Privilege

a. May be limited as to time, space, and purpose.

i. Brown v. Dellinger 70 n1.  Kids allowed to play in yard, but are trespassers b/c started fire in the garage.

C. To chattels

1. Trespass de bonis asportatis (dba)

a. Δ must Disposses OR Use/intermeddle with the chattel causing:

i. Harm to the chattel

ii. Physical harm to the π

iii. Harm to a 3rd person or other protected party

b. Hypo: you accidentally take your friend’s medication and he dies, estate can sue you for trespass to chattels.

c. Glidden 72: dog bites girl’s nose.

i. No legal protection for owner of chattels for “harmless intermeddlings with the chattel.” → girl wasn’t a trespasser.
d. Compuserve 74 – spam case.
i. Touching: electronic signals into servers
ii. Harm to the server (jammed up due to spam)
iii. Harm to third parties (customers leaving compuserve due to spam)
2. Conversion (82-83): [rest.] intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.

a. Δ interferes so seriously that they are forced to “buy” the property from the π for fair market value

i. Case (not in book): guy at car dealership gives keys to dealer, then dealer says they “lost” the keys in order to hold him there for hours more…. Court awards full blue book value of the car to π (though π has to give car to dealer)

b. Trover is the common law action for recovery of damages for conversion of personal property.

c. Factors determining if conversion has occurred (82-83):

i. Δ’s Moral “badness”:

a) Intent to assert a right in fact inconsistent with the other’s right of control

b) Actor’s good faith

ii. Π’s interests interfered with

a) Extent and duration of the actor’s exercise of dominion or control

b) Extent and duration of the resulting interference with the other’s right of control

c) Harm done to the chattel

d) Inconvenience and expense caused to the other.

3. 87 n F

a. anyone in possession of a chattel at the time of conversion can maintain an action for it.

i. Even when Π’s possession is wrongful.

4. intent is the same, for all the old torts (the big five.  See intent above)

5. what is personal property?

a. Anything with dimensionality

b. Some non-dimensional PP—stuff that can be turned into $:

i. Literary property

ii. Scientific conventions

iii. Trade secrets

PRIVILEGES
VII. Consent

A. Willingness in fact, whether or not communicated to the other person

1. this is why “no” doesn’t always mean “no.”

a. What’s in Π’s head

b. Signals sent from Π
c. Signals received by Δ
d. What’s in Δ’s head

B. Δ must reasonably believe that Π consented.
1. Apparent consent.  Even if Π subjectively didn’t consent.  If [RP] believes Π consented → Π consented.
C. Scope:
1. if what is done is outside the scope → there is no consent.
2. Hackbart 89: NFL player doesn’t consent to everything.  There are rules.

3. Mohr 91: pt consents to X, Dr does Y.  This is a battery, even though Dr had good intentions.

a. Right to refuse treatment.  If Dr doesn’t obey → battery.  Radical individual autonomy.
b. In medical battery, ct does something that it doesn’t do anywhere else in tort law.  Π recovers all damages, incl outrage, minus beneficial nature of operation.  This is the only place where you take account of the beneficial outcome of the tort when calculating damages.

c. Implied consent – there is a privilege to treat.  Included on the map of informed consent.  Implied consent = presents incompetent [unconscious person].  Can only do life-saving things.  Or like Mohr, earlier consent to X but heart attack during surgery requires heart operation.  No battery if life-saving and Dr has no reason to believe that patient wouldn’t consent if they knew

i. Drs/hospitals counter by getting patients to consent to everything possible, beforehand.

D. Vitiating (or Poofifying) Consent
1. De May v. Roberts 96

a. Dr brings along “an assistant” to help deliver baby.  Woman thinks he’s a doctor.  She sues for battery and wins.

b. Π consents b/c (1) Δ says “X is true.” = fraud, if Δ knows that X is untrue – (scienter).

i. X must be a “substantial misrepresentation.”

ii. deceit – intentional tort, based on fraud.

2. Fraud vitiates consent.

a. If guy tells chick that he’s not married to get her to sleep with him and he really is, that’s a battery.

i. Relevant claim is harmful battery.  Defense will be consent.  Response to defense will be misrepresentation.

b. Dr negligently tells B that he’s clean.  B tells A that he’s clean.  This is still a misrepresentation but it’s not fraud b/c B doesn’t know.  B still liable for battery.  B will implead the dr on the ground that dr should indemnify B for any damages

c. Guy doesn’t actually have to say “I’m clean.”  If Δ knows that Π is mistaken as to a substantial matter, it’s still a harmful battery.

i. Consent is vitiated b/c Δ knew of Π’s mistake.

d. Idaho case: H having affair was big enough mistake for W’s consent to sex with H to be vitiated.

3. Restmt: “substantial” misrepresentation: A goes to hooker, pays with counterfeit $, hooker finds out and sues for battery.  No battery b/c mistake goes to a collateral matter.

a. Mistake has to be about nature of the act/extent of harm to be expected from it.

4. Same rules for misrepresentation as for mistake.

E. Criminal

1. Crime must be violation of §.

a. Does § protect a class of people that includes Π?
i. Is the partial-birth abortion ban meant to protect the mother or the child?

b. Or is § a general criminal §.

i. § that prohibits drag-racing is meant to protect everyone on the road, not just drag-racers.
2. Hart v. Geysel 99: club fight.

3. Majority Rule: Consent to something in violation of criminal § is not effective.

a. Additional incentive to prevent these sorts of things.

b. Winner can sue loser too and their damages will offset so loser nets something.

4. Minority Rule: Consent to something in violation of criminal § is effective.

a. Volentia non fit iniuria: There is no injury to the willing.

b. No reason to let guy sue just b/c he came out worse.

c. Applied by WA in Hart v. Geysel.

F. Past behavior can be consent

1. cutting across land.  Owner should’ve put up “no trespassing” sign.

2. past rough-housing can be consent.

G. Rules of Engagement:

1. intentional contact must also violate the rules (either explicit rules or custom)

a. some of these contacts are tortious and some are not.  → the line is very blurry.
VIII. Non-consensual Privileges to Intentional Torts
1. to use force against other individuals and get away with it.  State is letting up on its monopoly on the use of physical force.  Possible repercussions to innocent people and bystanders.

a. Scope of privilege: allowed to use force within a limit.  If you use more than is allowed, you become the wrongdoer.

A. Self-Defense

1. Mechanics:

a. Someone is threatening to hurt you.
b. that person gets hurt/killed by your act.

i. Π is

a) a wrongdoer.  Could be a thief (Katko).  Could be a murderer.

b) innocent and Δ was mistaken

1) [RP] must have been mistaken for Δ to be privileged.
c) an innocent bystander (who gets hit by a stray bullet, say)

1) If Δ is privileged, he doesn’t have to pay for bystander’s injury.

ii. Δ is person defending themselves.

2. Scope:  proportional force against a threatened attack.  Proportion will vary depending on who’s attacking you.  Proportionality in the context—you must take account of physical setting and physical capability of people involved. You fear that you’re being assaulted.  Force must be reasonable.

3. Reasonable mistake is allowed.

a. Smith v. Delary. 102 note 3, paperboy chases his dog onto Δ’s premises.  Homeowner shoots the paperboy.  Ct said self-defense was reasonable, in light of recent crime in neighborhood.

i. Kid has possible claim for negligence.  But relevant standard is [RPemergency].

4. Authorized to use deadly force if you could leave without harm.  

a. Obligated under English Common law to “retreat to the wall” rather than use deadly force.

b. US Courts reject this, you can stand your ground.

B. Defense of Others DOO

1. General privilege to protect 3rd persons (not a duty) against deadly assaults, etc.

a. Arose out of relation between feudal lord and his serfs.

2. Scope: same that applies to self-defense.

3. Reasonable mistake is allowed.

C. Defense of Property DOP

1. personal or real property.

2. Entitled to use reasonable BUT NEVER DEADLY force to protect your property.

a. life is worth more than property.

b. Not entitled to use RF unless

i. you ask them to leave first or

ii. that request would be futile.

3. Not entitled to make a mistake.

4. Katko v. Briney 105: couple’s property (not their home) kept getting broken into.  Guy rigs shotgun to hit the stomach,  wife tells him to shoot the leg.  [katko eventually killed himself.]  K is going to jail for stealing.  But now he doesn’t have a leg.  Katko wins the suit.

a. Statutes passed to allow you to save your property by any means necessary.  Found unconstitutional, b/c allows you to execute people for petty offenses.

b. If the property was a homestead, relevant privilege would’ve been self-defense and defense of others.

D. Recapture of Chattels RC

1. RF is allowed, but no deadly force [Amt of force not calculated to cause death or seriously bodily injury].  But the ratchet principle says that things may escalate and you may become privileged to use deadly force.  Have to ask first and if they refuse, you can lay hands on them.

2. Scope limitation: “hot pursuit.”  You’ve got to discover in a timely manner that stuff has been taken and within a timely manner after that you have to go after your stuff.  If you wait too long, you give up your right to pursue (and you have to sue in ct).

a. 5 days wait is too long to use force to get back your stolen car.  Notion of immediacy being required

3. Mistake is not allowed for recapture of chattels.  No privilege if the guy isn’t a thief or didn’t lie to you.

4. Hodgeden v. Hubbard 111

a. Guy obtains credit by fraud to buy a stove.  Soon after purchase, storeowners discover the fraud and pursue.  Thief resists and pulls out a knife.  They “manhandle” the thief.

5. Ratchet Principle:

a. When people are privileged to do things, the other person responds by invoking a higher level of privilege.  Recapture of chattels involves reasonable force to get your property back.  But then this guy pulls out a knife so the privilege becomes self-defense.

E. Shopkeeper’s Privilege SP

1. State §/Common law acknowledges the dilemma: lay hands on the person to recover chattel but if you’re wrong, you’re guilty of battery, false imprisonment, etc.  Or you let your merchandise walk out the door

2. Scope: detain people for reasonable time using reasonable force to investigate.

a. RF, only after a “request” to stay, if practical to ask.

b. Historically, you only have the right to stop people who are on the premises.

i. Bonkowski 113

a) Affirms SP.  Did the store’s agent reasonably believe Π had stolen.  If so, was the store’s investigation reasonable under all the circumstances?

3. Reasonable mistake is allowed, if there’s probable cause.

a. Who’s the class of people that bears the risk of this rule?  It will always hurt innocent people b/c guilty people will have the stuff on them.  Here, the expansion of the privilege creates an extra burden on a class of people who are innocent.

i. If you’re innocent and there’s probable cause, then you have to stuff your guts back in.  What if these innocents are disproportionately born by people of color?

F. Necessity

1. Public: interests of an entire community of people

a. Person who acts for public necessity can make a reasonable mistake.

i. Surrocco v. Geary 117

a) In old SFO, Alcalde orders Π’s house blown up to serve as a firebreak.  Fire may or may not have destroyed the house anyway.  Alcalde is not liable.

b) Any member of the public could’ve blown up Geary’s house to save the greater community.

c) Absolute privilege.  No compensation owed.

1) Don’t want to provide disincentive for private actor to not save community.

b. Ancient principle of Roman maritime law.  If a ship is about to founder, master of ship has privilege to throw goods overboard.  Owner of goods can file suit for general average where you add up the value of goods of ship and every body shares in the loss b/c everybody benefited.

c. Common law rule is different, you don’t have to pay a cent to the guy whose house was destroyed.

i. US v. Caltex 119 n3.  army destroys petroleum before abandoning Manila.

ii. Harrison v. Wisdom 119 n4.  citizens of TN town destroy all liquor before union army arrives [otherwise, liquor burns].

iii. In neither case was exercise of privilege the cause-in-fact of the loss.  In contrafactual world, the oil gets taken w/o compensation and the liquor gets drunk w/o compensation.

iv. If the destroyed property was dangerous to begin with, it’s hard to argue for compensation.  The property itself is a type of public nuisance.

v. Evian water taken to fight a fire?  This is more favorable b/c property wouldn’t have been destroyed otherwise.

a) Beyond scope of tort, goes to Takings.

vi. Sovereign immunity: under Federal Tort Claims Act, gov’t waives immunity for actions of an official if that person would be liable as a private person for their actions at common law.

a) E.g., postman drives over your foot.

b) But not if mayor blows up your house as a firebreak b/c no claim available at common law.

2. Private: Δ’s own interests in his life or property

a. Conditional privilege.

b. Vincent v. Lake Erie Transp. 120

i. Ship offloads cargo but storm coming fast.  Moors to dock to ride out storm and dock is damaged as a result.

ii. Sacrifice of dock is conditionally privileged and shipowner must compensate dock owner for the damage.  Compensation requirement means that the person with privilege won’t use the privilege too liberally.

iii. If it wasn’t privileged, this would be a trespass and dockowner would be allowed to cut the moors and let the ship be destroyed.

c. In rare cases, Π’s liberty interests can be taken without compensation if they pose an immediate threat to you.

i. E.g., restraining a mentally ill, violent person.

ii. No court has ever said that it’s okay to do a battery to protect your interests.

a) Laidlaw 122 n4.  guy either dived behind woman or pulled her in front of him to get protect himself from explosion.

1) Latter is a battery.

b) Can’t kill one to save others.

1) But here, the law doesn’t really matter (except symbolically) b/c people will do what they have to do to survive.

G. Justification

1. generic term for a defense interposed to an intentional tort where it would be unfair to hold the defendant liable but the facts do not meet the requirements of any other defense or privilege.
2. Sindle v. NYC Transit Auth. 126
a. Last day of school and kid jumps from bus, the doors of which are locked, which is on its way to the police station.
b. “relentlessly bear down on this case.”

c. False imprisonment, but irrational escape that causes increased injury will not increase damages.

d. Driver was privileged.

e. But the kid’s still innocent…he’s got to stuff his guts back in.

3. can parents imprison their adult kids who are in cults in order to deprogram them?  Only MN has said that the imprisonment is justified.

H. Exam Hypothetical: B steals A’s book, and A gives chase, cornering B.  A says “give me back my book!”  B reaches in his coat pocket for the book, but A, who is hypersensitive, thinks he is reaching for a weapon.  So A pulls out his own gun and holds it on B.  B, fearing for his own life, pulls out his own gun.  A fires, missing.  B fires back, hitting A and then ricocheting and hitting baby C.  What tort?

1. note that transferred intent doesn’t apply if you’re privileged.

STRICT LIABILITY (supp 188-122)

I. Abnormally-Dangerous Activities
A. Legal to do but you will be held liable for any injuries that occur as a result.

B. The activities are good enough to be allowed but dangerous enough to have to internalize the costs of all harms that might occur b/c of that activity.
1. Π doesn’t have to prove fault if SL.  Much easier to prove SL than N.
2. e.g., Blasting, in Spano v. Perini.

C. Approaches for determining whether an activity is subject to Negligence or SL

1. Rest. 2nd Torts § 520 (supp 118)

i. ADA factors:

a) Existence of high degree of risk of some harm to the person, land or chattels of others; analogous to P (in BPL)

b) Likelihood that the harm that results from it will be great; L

c) Inability to eliminate the risk by the exercise of reasonable care;

d) Extent to which the activity is not a matter of common usage;

e) Inappropriateness of the activity to the place where it is carried on;

1) [this contextualizes every case]

f) Extent to which its value to the community is outweighed by its dangerous attributes.

1) [This is actually a criterion of exclusion from SL.]

2) [certain communities have made a pact with the devil that they economically need a cement factory or nuclear power plant.  They have agreed to live with negligence law.]

ii. this swings more towards standards than rules.

iii. Under certain circumstances, activities which weren’t ultrahazardous under Rest (1st) will become ADAs.

a) E.g., having a gun at a school.

iv. E & F were added by 2nd Rest.

v. Strict liability ≠ absolute liability.  There are limitations.
a) Superseding causes

1) Rest. has no opinion on superseding criminal actions.
2) Jurisdictions are split on whether 3rd part criminal act breaks the chain of causation under SL.
3) Also split on whether extreme forces of nature break the chain.
a. Rest. says no.
b. Early 1900s Mass. Hurricane case says yes.

b) Scope of Risk

1) Foster v. Preston Mills 704 – risk of mother-mink being agitated by blasting killing her young is not why dynamite is subject to SL.
2) No SL if guy dies from allergy to tiger.
3) Guy slips on toxic goo.

vi. Wolcher: “factor-mongering”: “4 out of the 6 criteria are satisfied so this must be an ADA.”

2. Posner

a. American Cyanamid 695 [supp 120-121]
i. Lower ct said SL applies to toxic goo co.  Posner says no.  “The problem is with transportation, not manufacture or shipping of chemicals.”

a) Absent Posner, SL would be even more appropriate if AmCy had specified the route (through Chicago).

ii. “Δ will not change his level of care whether Negligence to SL.”

a) Instead, incentive comes at the level of activity.

iii. “Rest.’s approach to SL is mainly allocative rather than distributive.”

a) “The emphasis is on picking a liability regime (N or SL) that will control the particular class of accidents most effecitively, rather than on finding the deepest pocket and placing liability there.”

1) Posner is being all ex-ante.  He’s saying the liberal position is too ex-post/just advocating wealth transfer.

iv. 701: the function of the law is to provide incentives for the future.  If you can prove that there’s no reduction in accident costs in the future, wealth transfer is illegitimate use of SL: leads to capital flight and we’ll all be worse off.  And you’ve taken money from someone who wasn’t at fault and that will have no effect on safety in the future.
b. Posner Method of determining SL: Π must offer persuasive proof that there’s a good possibility that we could gain in safety in the future by rerouting trains.  If not, Π fails on her burden of proof and we’ll stay with negligence.
i. Essentially, Negligence at the level activity must be proven by Π.  That is, there was a cost-justified route that Δs didn’t take.  So there shouldn’t be SL unless you can prove negligence.
c. Liberal LnE people say there should be a punitive multiple (for mass-cases where each Π has a small loss but these all add up to a big loss, but no one has an incentive to sue) in an effort to fill up the tank.  To make sure that the full damage is collected.
i. b/c the smaller the damages allowed, the less likely people are to sue.
II. Defenses to Strict Liability?

A. Once an activity is subject to SL, what if Δ says that Π was partly or wholly responsible for his injury?
B. Sandy v. Bushey 708

1. Δ owned colt that he knew to be vicious
a. (domestic animal w/scienter—any injuries it causes of a certain type, Δ is SL).
2. Π goes to feed his own horse in the same paddock.  Colt gets angry and Π shoes it away, turns his back and gets kicked.
3. Ct mentions IAR: know of a risk, subjectively appreciate its magnitude, and knowingly go forward.  Here, Π didn’t truly know how bad this colt was.
4. Is turning your back CN?  Assume it is.
5. Is that a defense to SL?
C. OTR: SL is no fault.

1. Rest. § 522.  it doesn’t matter how the harm manifests itself, no defense to SL.
a. intervening cause doesn’t matter if just negligence; would matter if intentional.
2. Back then, CN is bar to recovery so it would completely relieve Δ, even if Δ had been subject to SL.
D. Modern View: comparative fault.  [in “hipster” jurisdictions]
1. rationale: need to give some incentive for Πs to not engage in risky behavior b/c they know an activity is subject to SL; otherwise, you have a moral hazard.
a. Analogous to rationale for Last Clear Chance rule.
2. WA cts accept CF as a defense and instruct jury to reduce damages by Π’s % of fault.
3. E.g., Π driving on freeway and carelessly hits gas tanker, causing explosion and injury to Π.  Transport of gas is subject to SL.  [Tanker co will sue Π for negligence.]  Π will sue tanker co for SL.
a. Careless driving, in OTR, would not hinder Π’s claim against tanker co for SL.
b. Hipster cts will allow CF and reduce Π’s claim.
III. Animal Ownership (supp 117)

A. Sometimes, just owning the animal makes you liable if it hurts someone.
B. Other times, you just have to be careful (not be negligent).  Depends on the animal.
C. Is the animal just trespassing?
1. Dogs/Cats: Common Law holds owners to negligence standard for any harm done.

a. But there may be §§ to the contrary.

2. Everything else: strict liability

a. Mostly farm animals.

b. Fencing-in §§: owners of farm animals must fence them in or else SL.

D. Or did it actually attack/damage property?
1. Domestic Animals

a. Vicious propensities

i. The particular animal’s true nature, even if under the surface.

b. No vicious propensities

c. Scienter: Owner should know or have reason to know the propensity.  Once you know, strict liability, regardless.
If you don’t know, negligence is the standard.

i. Should there be doggy racism? [some breeds have scienter.]  generally no doggy racism
d. Statutes can make animal owners strictly liable to people who have a lawful right to be on the premises.
e. No liability for trespassers unless the dog is such a monster that having it on the premises amounts to a spring gun.
2. Wild Animals (ferae naturae)

a. ~everything that isn’t a cat, dog, or barnyard animal.

b. Strict Liability.
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