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SYLLABUS 

Learning Objectives:  This seminar builds upon the material covered in the basic and advanced 
American Indian Law courses.  Seminar participants will become familiar with the full range of 
very recent and ongoing litigation concerning American Indian tribes in areas such as child 
welfare, contracting, employment, environmental regulation, natural resources, gaming, land 
claims, religious freedom, sovereignty, taxation, and breach of trust. Students will learn to 
identify procedural strengths and weakness of how those cases were litigated.  Students will 
select appropriate case studies for a class hand-out, a class presentation and a 10-page (2900 
words) final paper.  The final paper is due March 21, 2016 by 4:00 pm, submitted electronically 
at https://canvas.uw.edu/courses/1023807/assignments/3024312.  Grades will be based on 
knowledge of the material and quality of analysis in the final paper.  Class participation and 
evaluation of speakers is 25% of the grade.  Students are responsible for all material assigned on 
the syllabus, or handed out in class, even if it is not covered in a class session. 

Please feel free to arrange a time at my office to discuss the course, or any other related issues.  
You may also e-mail me with any questions that you have. 

Assignments:  Case syllabi from Recent American Indian Law Rulings, found at 
http://schlosserlawfiles.com/Indianlawseminar1015.pdf will be used in the first few classes.  
Please note that each assignment is to be read prior to the class with which it is listed.  The 
course materials not directly available through links here will be posted to the course web 
page at https://canvas.uw.edu/courses/1023807. 

In addition, current postings in the American Indian Law Forum 
http://forums.delphiforums.com/Indianlaw/messages and in Turtle Talk 
http://turtletalk.wordpress.com/ must be reviewed prior to each class.  Students must 
register for and post in the Forum at least twice during the quarter. 

UW Law School Attendance Policy 
Under ABA Accreditation Standard 304, a law school shall require regular and punctual class 
attendance. 
 

https://canvas.uw.edu/courses/1023807/assignments/3024312
http://schlosserlawfiles.com/Indianlawseminar1015.pdf
https://canvas.uw.edu/courses/1023807
http://forums.delphiforums.com/Indianlaw/messages
http://turtletalk.wordpress.com/
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 At any time after the fifth week of a course (halfway through a summer session course), a student who 
has been determined by the instructor to have attended fewer than 80 percent of the class sessions 
in any course will be required to drop the course from his or her registration upon the instructor’s 
so indicating to the Academic Services Office.  

 An instructor may also impose stricter attendance standards or other sanctions for nonattendance, 
including lowering of a grade, provided that students are informed at the start of the course of the 
instructor’s attendance rules and possible sanctions. 

 The instructor will take attendance with such regularity as is needed to insure reasonable accuracy in 
determining a student’s attendance record.  

 
Access and Accommodations: Your experience in this class is important to me. If you have already 
established accommodations with Disability Resources for Students (DRS), please communicate your 
approved accommodations to me at your earliest convenience so we can discuss your needs. 
 
If you have not yet established services through DRS, but have a temporary health condition or permanent 
disability that requires accommodations (conditions include but not limited to; mental health, attention-
related, learning, vision, hearing, physical or health impacts), you are welcome to contact DRS at 011 
Mary Gates Hall or 206-543-8924 or uwdrs@uw.edu or disability.uw.edu. DRS offers resources and 
coordinates reasonable accommodations for students with disabilities and/or temporary health 
conditions.  Reasonable accommodations are established through an interactive process between you, 
your instructor(s) and DRS.  It is the policy and practice of the University of Washington to create 
inclusive and accessible learning environments consistent with federal and state law. 
 
Podcasts: The seminar will be recorded via video podcast. 

 

Class Meeting Topic Read for This Class 

Class 1 
Jan. 4 

INTRODUCTION - description of 
student hand-out, presentation 
sign-up, navigating the American 
Indian Law Forum 

Syllabi of Possible Seminar 
Paper Cases (see below) 
plus Course Pack 
Supreme Court 

Class 2 
Jan. 11 

Lecture on Key Cases §§ A – G Course Pack §§ A – G 

Class 3 
Jan. 25  

Lecture on Key Cases §§ H – O Course Pack §§ H – O  

Class 4 
Feb. 1 

Student Presentations Handouts: Submit 

Class 5 
Feb. 8 

Student Presentations Handouts:  Submit 

Class 6 
Feb 22 

Student Presentations Cases and Handouts:  
Submit 

Class 7 
Mar. 7 

Guest Speaker 
 

TBD 
Speaker Evaluation Submit 
(by 11:59 PM Tuesday) 

https://canvas.uw.edu/courses/1023807/assignments/3024301
https://canvas.uw.edu/courses/1023807/assignments/3024305
https://canvas.uw.edu/courses/1023807/assignments/3024307
https://canvas.uw.edu/courses/1023807/assignments/3024311
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Class Meeting Topic Read for This Class 

Class 8 
Mar. 14 

Guest Speaker 
Course Evaluation – Bring your 
laptop or mobile device to class to 
participate. 

TBD 
Speaker Evaluation Submit 
(by 11:59 PM Tuesday) 

Monday, March 21 Final Paper Due by 4:00 PM.  Submit at 
https://canvas.uw.edu/courses/1023807/assignments/3024295 

 
 

END OF QUARTER  

Indian Law Seminar B584 Description 

In this seminar, students will select an appropriate litigation battle to study, prepare a 
brief class hand-out on it, make a presentation on it, and analyze the case in a 10-page (not to 
exceed 2900 words) final paper which is due to be submitted on CANVAS by March 21, 2016 
by 4:00 PM.  See more information below. 

Student presentations will begin on February 1 (Class 4), please sign up as quickly as 
possible for the date of your presentation.  A sign-up sheet will be circulated the first day of 
class. 

No later than the class preceding your presentation date, you must distribute to all 
members of the class a paper hand-out to help us prepare for your presentation.  Please also 
post your hand-out by the required date to the Assignments page at 
https://canvas.uw.edu/courses/1023807/assignments, on the appropriate date for your presentation. 
The hand-out, in no more than one-and–a-half pages, will briefly summarize the litigation and note 
important procedural steps leading to significant rulings in the case.  You should look at the court 
docket sheets at this stage.  If possible, exchange your draft hand-out and paper with another 
member of the class when you are at the drafting stage.  Other students will ask two or more 
questions of the presenter.  

We will have Indian law practitioners as guest speakers.  Beginning with Class 4, we will 
discuss two or more student presentations in each class, planning to spend 30-35 minutes per 
presentation.  You should explain your case, but plan to be interrupted by questions and 
comments.  It is likely you will not get to say everything you know about the case.  The class 
will question the presenter.   

Copies of your final paper should be uploaded to CANVAS at 
https://canvas.uw.edu/courses/1023807/assignments/3024295 by the due date of March 21, 2016 
by 4:00 PM.  Use Microsoft Word format or Word Perfect for PC; no Mac or other formats, 
please.  Ten pages is the limit, double spaced.  I'm not a stickler for blue book form; for Supreme 
Court cases use name and year. Cases should be in the text, not generally in footnotes.  Be sure 
to include an upper-right-hand corner header that includes your name, LAW B584 Indian Law 
Seminar, Winter 2016. 

https://canvas.uw.edu/courses/1023807/assignments/3024312
https://canvas.uw.edu/courses/1023807/assignments/3024295
https://canvas.uw.edu/courses/1023807/assignments
https://canvas.uw.edu/courses/1023807/assignments/3024295
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Because the facts of your case are in the handouts, there's no need to reiterate the facts in 
detail, unless you glean interesting facts from outside the reported opinion.  Indicate if the case is 
correctly decided as well as procedural strengths and weakness of how the case was litigated.  
Cite at least one case from the materials that bears on issues in your case. Also, discuss whether 
the opinions reflect broader themes, principles, doctrines or new trends from the field of 
American Indian Law. Was it a useful to you to have studied this case? Did the guest speakers 
enlighten your analysis? 

 
Possible Seminar Paper Topics 

With permission you may choose a different case for your paper topic 
(Only one student per case; first come first served) 

 

1. Allen v. Smith, No. 13–55552, 2015 WL 1138391, __ Fed. Appx. __ (9th Cir. Mar. 16, 
2015).  Ronald D. Allen and twenty-six other former members of the Pala Band of Mission 
Indians (Appellants) appeal the district court’s order dismissing this case for want for subject 
matter jurisdiction.  Appellants did not challenge the Pala Band of Mission Indians’ (Tribe’s) 
disenrollment decision directly, but instead filed suit against present and former members of the 
Tribe’s Executive Committee (Appellees) in their individual capacities, asserting violations of 
various federal statutes and common law principles.  Appellants’ prayer for relief included 
(1) “a declaratory judgment that the [Appellees’] improper disenrollment of [Appellants] 
constitutes violations of their civil rights”; (2) “a permanent injunction to invalidate [Appellees’] 
wrongful disenrollment actions”; (3) “an order declaring the wrongful disenrollment of 
[Appellants] by [Appellees] to be null and void;” (4) “an order requiring [Appellees] to pay back 
the money and lost benefits that were withheld and/or taken away from [Appellants] while they 
were wrongfully disenrolled”; (5) “an order for compensatory damages against the [Appellees] 
for violations of [Appellants’] rights in the amount appropriate to the proof adduced at trial”; and 
(6) “an order for punitive damages against [Appellees] for causing, approving and/or ratifying 
the disenrollment of the [Appellants], and for consequential loss of money, property, and 
heritage.”  This relief sought by the Appellants clearly operates against the Tribe.  The requested 
relief would prevent the Tribe from disenrolling the Appellants and compel it to reinstate their 
membership and tribal benefits.  Even the request for compensatory and punitive damages (to be 
paid by the Appellees, not the Tribe) would interfere with the Tribe’s public administration, 
because the monetary damages are predicated on this court’s determination that the 
disenrollment of the Appellants was improper.  Thus, we conclude that Appellants’ suit should 
be construed as a suit against the Tribe itself.  Appellants concede that the Tribe is protected 
from suit by its sovereign immunity.  The Tribe’s sovereign immunity also protects the named 
Appellees, because they were acting in their official capacity when they disenrolled the 
Appellants.  On appeal, Appellants argue a violation of federal law only on the basis that 
Appellees were collaterally estopped from making a membership decision that runs contrary to 
the Department of Interior’s 1989 administrative decision.  Even assuming that the preclusive 
effect of an agency decision qualifies as federal law under Ex parte Young, Appellants’ briefing 
does not demonstrate why the 1989 decision has preclusive effect against the Appellees.  Even if 
the court allowed Appellants to drop the request for injunctive relief from their Complaint, the 
pleading would still require a federal court to evaluate whether the Tribe’s disenrollment was 
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proper.  Thus, “it is clear, upon de novo review, that the complaint could not be saved by any 
amendment.”  Affirmed. 

2. Alto v. Black, No. 12–56145, 738 F.3d 1111 (9th Cir. Dec. 26, 2013).  Descendants of 
Indian tribal members filed suit seeking declaratory and injunctive relief from Bureau of Indian 
Affairs’ (BIA) order upholding tribe’s decision to disenroll descendants from tribal membership.  
After granting intervention by tribe to file jurisdictional motions and after granting descendants’ 
motion for preliminary injunction preventing enforcement of disenrollment order pending 
completion of litigation, the District Court, 2012 WL 2152054, denied tribe’s motion to dissolve 
preliminary injunction and tribe’s motions to dismiss for failure to join tribe as required party 
and for lack of subject matter jurisdiction.  Tribe appealed.  The appellate court held that:  
(1) descendants’ challenges to disenrollment order were reviewable, and (2) tribe was not 
required party.  Affirmed in part, dismissed in part, and remanded.   

3. AUTO v. State of Washington, No. 89734-4, __Wash. 2d __ (Aug. 27, 2015). Trade 
association of Washington gasoline and automotive service retailers brought action against the 
State alleging that fuel tax compacts entered into with various Indian tribes which provide for 
refunds of gas tax paid were unconstitutional. The Superior Court, Grays Harbor County, 
dismissed for non-joinder of parties. Trade association appealed. The Supreme Court reversed 
and held that while Indian tribes were necessary parties, they were not indispensable so as to 
warrant dismissal. 175 Wash. 2d 214, 285 P.3d 52 (2012). On remand, the court dismissed on the 
merits and trade association appealed again. The Supreme Court, Justice Gonzales for a 
unanimous court, affirmed.  Art. II, Sec. 40 of the Constitution expressly allows for refunds 
authorized by law for taxes paid on motor vehicle fuels. The then-applicable statutes (since 
repealed) authorized compacts that provide for refunds. 

4. Belcourt Public School District v. Davis, Nos. 14–1541, 14–1542, 14–1543, 14–1545, 
14–1548, 2015 WL 2330293 (8th Cir. May 15, 2015).  School district and its employees brought 
action seeking a declaration that Indian tribal court lacked jurisdiction over tribe members’ 
claims against district and employees for defamation, excessive use of force, and various 
employment related-claims.  District moved for default judgment against one tribe member.  The 
district court, 997 F. Supp. 2d 1017, denied motion and held that tribal court had jurisdiction.  
District and employees appealed.  The appellate court held that: (1) even if district could agree to 
expand tribal court jurisdiction under North Dakota law, agreement between district and tribe 
was not a “consensual relationship” within meaning of exception to general rule that a tribe may 
not regulate activities of nonmembers, and thus tribal court lacked jurisdiction over tribe 
members’ action; (2) tribe members’ claims did not involve conduct that threatened or directly 
effected the political integrity, economic safety, or health or welfare of the tribe, and thus tribal 
court lacked jurisdiction over claims; and (3) district court did not abuse its discretion in denying 
school district’s motion for default judgment.   

5. Big Lagoon Rancheria v. California, Nos. 10–17803, 10–17878, 2014 WL 211763 (9th 
Cir. Jan. 21, 2014), 2015 WL 3499884, __ F.3d __ (9th Cir. Jun. 4, 2015).  Indian tribe brought 
action alleging that State violated the Indian Gaming Regulatory Act (IGRA) by failing to 
negotiate in good faith for a casino on a particular 11-acre parcel of land.  The District Court 
granted summary judgment for the tribe, 759 F. Supp. 2d 1149, but, subsequently, granted 
State’s motion for a stay pending appeal, 2012 WL 298464.  Both parties appealed.  The 
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appellate court held that:  (1) tribe’s right to request negotiations under the IGRA depends on it 
having jurisdiction over Indian lands on which it proposed to conduct gaming; (2) the State could 
waive the IGRA’s “Indian lands” requirement; (3) State’s challenge to entrustment of 11-acre 
parcel of land to tribe was timely; and (4) 11-acre parcel of land did not constitute “Indian lands” 
over which tribe could demand negotiations.  Reversed .  On petition for rehearing en banc, the 
appellate court affirmed.  Unlike Carcieri, this is a belated collateral attack on the Secretary’s 
decision to take land into trust.  The State did not bring an APA action to challenge the 1994 
acquisition within the six-year statute of limitations.  Nor did the State timely challenge the 
Rancheria’s federal recognition.  Affirmed.  . 

6. Cayuga Indian Nation of New York v. Seneca County, N.Y., No. 12–3723, 2014 WL 
3746795, __ F.3d __ (2nd Cir. Jul. 31, 2014).  Native-American tribe brought action seeking 
permanent declaratory and injunctive relief against county’s attempts to collect property taxes on 
five parcels of land purchased by tribe.  The District Court, 890 F. Supp. 2d 240, granted tribe’s 
motion for preliminary injunction to enjoin county from foreclosing on properties pursuant to 
New York law.  County appealed.  The appellate court held that tribal sovereign immunity 
protected tribe from suit.  Affirmed.  

7. Chemehuevi Indian Tribe v. Jewell, No. 12–56836, 2014 WL 4627994, __ F.3d __ (9th 
Cir. Sept. 17, 2014).  Indian tribe and its members brought action alleging that Interior Secretary, 
acting through Bureau of Indian Affairs (BIA), violated Administrative Procedure Act (APA) by 
determining that Interior was not authorized to approve tribe’s assignments of land to certain of 
its members.  The District Court entered summary judgment in Secretary’s favor, and plaintiffs 
appealed.  The appellate court held that:  (1) tribe was prohibited by Indian Nonintercourse Act 
from approving land assignment deeds to tribal members in manner similar to fee simple 
ownership, and (2) Interior Secretary was not authorized to approve conveyances.  Affirmed.   

8. Dolgencorp, Inc. v. Mississippi Band of Choctaw Indians, No. 12–60668, 2014 WL 
994936, __ F.3d __ (5th Cir. Mar. 14, 2014).cert granted, No. 13-1496 (June 15, 2015).  (From 
the opinion.)  The court previously issued its opinion in this case on October 3, 2013.  
Dolgencorp, Inc. v. Miss. Band of Choctaw Indians, 732 F.3d 409 (5th Cir. 2013).  We hereby 
withdraw the previous opinion and substitute the following.  Dolgencorp, Inc. and Dollar 
General Corp. (collectively “Dolgencorp”) brought an action in the district court seeking to 
enjoin John Doe, a member of the Mississippi Band of Choctaw Indians, and other defendants 
(collectively “the tribal defendants”) from adjudicating tort claims against Dolgencorp in the 
Choctaw tribal court.  The district court denied Dolgencorp’s motion for summary judgment and 
granted summary judgment in favor of the tribal defendants, concluding that the tribal court may 
properly exercise jurisdiction over Doe’s claims.  Because we agree that Dolgencorp’s 
consensual relationship with Doe gives rise to tribal court jurisdiction over Doe’s claims under 
Montana v. United States, 450 U.S. 544, 564-66 (1981), we affirm the district court’s judgment. 

9. EEOC v. Peabody Western Coal Company, No. 12–17780, 2014 WL 4783087 (9th Cir. 
Sept. 26, 2014).  Equal Employment Opportunity Commission (EEOC) brought action against 
company that mined coal on Hopi and Navajo reservations under leases with the tribes, and 
against tribe, alleging lease requirements that company give preference in employment to Navajo 
Indians was national origin discrimination in violation of Title VII.  Company impleaded the 
Secretary of the Interior and counterclaimed against the EEOC for declaratory relief.  The 
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District Court denied EEOC’s motion to supplement the record and, 2012 WL 5034276, granted 
summary judgment for the Secretary and tribe on the ground that the tribal hiring preferences in 
the leases were permissible under Title VII.  EEOC appealed.  The appellate court held that:  
(1) on question of first impression, Title VII’s prohibition against national origin discrimination 
did not prohibit the leases’ tribal hiring preferences; (2) district court did not abuse its discretion 
by denying as untimely EEOC’s request to supplement the record; and (3) EEOC waived on 
appeal its claim that company violated Title VII’s record-keeping requirements.  Affirmed. 

10. Evans v. Shoshone-Bannock Land Use Policy Commission, No. 13-35003, 2013 WL 
6284359 (9th Cir. Dec. 5, 2013).  Property owner, contractor, and subcontractor commenced 
action against Indian tribe, seeking declaratory judgment that tribal court lacked jurisdiction over 
his construction of single family dwelling within reservation and preliminary injunction barring 
further tribal court proceedings against them.  The District Court, 2012 WL 6651194, dismissed 
action.  Plaintiff appealed.  The appellate court held that:  (1) construction of single-family house 
on land owned in fee simple by non-Indian in area that already had seen comparable 
development on reservation did not threaten or have any direct effect on political integrity, 
economic security, or health or welfare of tribe and (2) construction did not pose catastrophic 
risks, and thus tribe did not have authority over nonmember’s construction.  Affirmed in part, 
reversed in part, and remanded.  

11. Hopi Tribe v. U.S., No. 2014–5018, 2015 WL 1474727, __ F.3d __, (Fed. Cir. Apr. 2, 
2015).  Indian tribe brought action against federal government, alleging that Bureau of Indian 
Affairs (BIA) failed to ensure that water supply on tribe’s reservation contained safe levels of 
arsenic, and seeking to recover damages for breach of trust.  The Court of Federal Claims, 113 
Fed. Cl. 43, dismissed the action.  Tribe appealed.  The appellate court held that:  (1) neither 
Executive Order of 1882 nor Act of 1958 established any enforceable substantive right; (2) by 
holding reserved water rights in trust under Act of 1958, fiduciary duty could not be inferred 
under Winters doctrine that Congress intended United States to be responsible for providing 
water infrastructure and treatment needed to eliminate naturally occurring contaminants such as 
arsenic on Indian reservation; and (3) Congress did not expressly accept common-law fiduciary 
duty to manage water resources of Indian reservation through statutes that only required United 
States to assist in provision of safe drinking water, but did not restrict tribe from managing 
resource itself.  Affirmed.   

12. Howard ex rel. U.S. v. Shoshone-Paiute Tribes of the Duck Valley Indian Reservation, 
No. 13-16118, 2015 WL 3652509 (9th Cir. June 15, 2015).  Appellants Thomas Howard and 
Robert Weldy (Relators) appeal from the district court’s dismissal of their False Claims Act 
(FCA) complaint against the Shoshone Paiute Tribes of the Duck Valley Indian Reservation 
(Tribe).  We affirm.  The district court correctly concluded that the Tribe, like a state, is a 
sovereign that does not fall within the definition of a “person” under the FCA.  Vermont Agency 
of Natural Res. v. United States ex rel. Stevens, 529 U.S. 765, 778–87 (2000) (applying the 
“longstanding interpretive presumption that ‘person’ does not include the sovereign,” to be 
“disregarded only upon some affirmative showing of statutory intent to the contrary”).  As the 
district court explained, “the same historical evidence and features of the FCA’s statutory 
scheme that failed to rebut the presumption for the states in Stevens, here similarly fail to rebut 
the presumption for sovereign Indian tribes.”  Therefore, Relators have failed to state a claim 
under the FCA, and the action was properly dismissed for lack of subject matter jurisdiction.  
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Nor did the district court abuse its discretion in denying Relators’ Rule 59 motion to alter or 
amend the judgment.  “A motion for reconsideration may not be used to raise arguments or 
present evidence for the first time when they could reasonably have been raised earlier in the 
litigation.”  Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH & Co., 571 F.3d 873, 880 (9th 
Cir. 2009).  In addition, the Tribe’s charter has been a public document since 1936 and is not 
“newly discovered” evidence.  See Coastal Transfer Co. v. Toyota Motor Sales, 833 F.2d 208, 
212 (9th Cir. 1987).  Affirmed.   

13. Menominee Indian Tribe of Wisconsin v. U.S., No. 12–5217, 2014 WL 4290302, 
__ F.3d __ (D.C. Cir. Sept. 2, 2014) cert granted, No. 14-510 (June 30, 2015).  Indian tribe that 
operated health care system for tribal members pursuant to self-determination contract with 
Secretary of Health and Human Services (HHS) brought action against HHS, alleging breach of 
that contract.  The District Court, 539 F. Supp. 2d 152, dismissed tribe’s claims in part, and, 
2008 WL 3919158, denied tribe’s motion to reconsider.  The appellate court, 614 F.3d 519, 
reversed and remanded.  On remand, the District Court, 841 F. Supp. 2d 99, granted summary 
judgment in favor of government.  Tribe appealed.  The appellate court held that:  (1) tribe’s 
miscalculation that it would be eligible to participate in class action was not extraordinary 
circumstance warranting equitable tolling of applicable limitations period; (2) alleged certainty 
of failure tribe faced in bringing its claims was not an extraordinary circumstance that warranted 
equitable tolling; and (3) series of events that tribe faced in bringing its claims did not jointly 
amount to an extraordinary circumstance.  Ordered accordingly. 

14. Michigan v. Bay Mills Indian Community, et al., No. 12–515, 134 S. Ct. 2024 (U.S. 
Supreme Court May 27, 2014).  State of Michigan brought action to enjoin Indian tribe from 
operating casino on land located outside its reservation that it had purchased with earnings from 
a congressionally established land trust.  The district court granted a preliminary injunction, and 
the tribe appealed.  The appellate court, 695 F.3d 406, vacated the injunction and remanded.  
Certiorari was granted.  The Supreme Court, Justice Kagan, held that the suit was barred by 
tribal sovereign immunity.  Affirmed. 

15. National Labor Relations Board v. Little River Band of Ottawa Indians Tribal 
Government, No. 14–2239, 2015 WL 3556005 (6th Cir. Jun, 9, 2015).  The National Labor 
Relations Board, 361 NLRB No. 45, 200 L.R.R.M. 2005, 2014 WL 4626007, filed application 
for enforcement of order for Indian tribe to cease and desist from enforcing provisions of 
ordinance regulating employment and labor-organizing activities of its employees that conflicted 
with National Labor Relations Act (NLRA).  The appellate court held that:  (1) Board’s 
determination that NLRA’s definition of “employers” extended to Indian tribes was not entitled 
to Chevron deference, and (2) NLRA applied to tribe’s operation of casino.  Application granted.   

16. Oneida Tribe of Indians of Wisconsin v. Village of Hobart, Wisconsin, No. 12 3419, 
2013 WL 5692337 (7th Cir. Oct. 18, 2013).  Indian tribe filed action seeking a declaratory 
judgment that village lacked authority to impose charges under its storm water management 
utility ordinance on parcels of land held in trust by the United States for the tribe located on 
reservation and within village.  The tribe also sought injunctive relief enjoining the village from 
attempting to enforce its ordinance upon tribal lands.  Tribe filed motion for summary judgment.  
United States filed motion for summary judgment on village's third-party complaint against the 
United States, alleging that the United States, as holder of the bare title to the tribal trust lands, 



INDIAN LAW SEMINAR B584 SYLLABUS Page - 9 
 

had to pay the storm water fees if the tribe was not responsible for doing so.  The District Court, 
891 F. Supp. 2d 1058, granted motions.  Village appealed.  The appellate court held that:  (1) 
Clean Water Act (CWA) did not authorize village to impose storm water management charges 
upon property held in trust for the benefit of Indian tribe; (2) village's storm water management 
charges constituted an impermissible tax upon tribal trust property; and (3) United States was not 
obligated to pay storm water management taxes imposed by village upon tribal lands.  Affirmed. 

17. Otoe-Missouria Tribe of Indians v. NY State Dep't of Financial Serv., No. 13–3769, 
769 F.3d 105 (2nd Cir. Oct. 1, 2014).  Federally recognized Indian tribes, limited liability 
companies owned by tribes, and tribes' internal regulatory bodies brought action alleging that 
New York's ban on high-interest, short-term consumer loans they offered over internet violated 
Indian Commerce Clause.  The District Court, 974 F. Supp. 2d 353, denied plaintiffs' motion for 
preliminary injunction, and they appealed.  The appellate court held that district court did not 
abuse its discretion in determining that plaintiffs failed to demonstrate likelihood of success on 
merits.  Affirmed. 

18. Outsource Services Management, LLC v. Nooksack Business Corp., No. 88482–0, 2014 
WL 4108073, __ P.3d __ (Wash. Aug. 21, 2014).  Washington State courts have jurisdiction 
over civil cases arising on Indian reservations as long as it does not infringe on the sovereignty 
of the tribe.  At issue in this case is whether Washington State courts have jurisdiction over a 
civil case arising out of a contract in which the tribal corporation waived its sovereign immunity 
and consented to jurisdiction in Washington State courts.  Nooksack Business Corporation 
(Nooksack), a tribal enterprise of the Nooksack Indian Tribe, signed a contract with Outsource 
Services Management LLC to finance the renovation and expansion of its casino.  The contract 
contained a clause related to sovereign immunity and jurisdiction.  Outsource and Nooksack 
executed three successive forbearance agreements, but after Nooksack failed to make required 
payments, Outsource filed suit in Whatcom County Superior Court for breach of the loan 
agreement.  Nooksack acknowledged that it had waived sovereign immunity but argued that 
nonetheless, Whatcom County Superior Court did not have subject matter jurisdiction over the 
case because it involved a contractual dispute with a tribal enterprise that occurred on tribal land.  
The trial court denied Nooksack's motion to dismiss, ruling that it had subject matter jurisdiction 
because Nooksack both waived sovereign immunity and consented to the jurisdiction of 
Washington State courts.  Nooksack appealed, and the Court of Appeals found that review of the 
jurisdictional issue was justified.  The Court of Appeals issued a broader holding than the trial 
court, concluding that the waiver of sovereign immunity alone was sufficient to give the superior 
court subject matter jurisdiction in the case.  Nooksack petitioned for review, which was granted.  
The Supreme Court addressed the broad scope of the Court of Appeals opinion, which held that 
Nooksack's waiver of sovereign immunity was enough – in and of itself – to confer subject 
matter jurisdiction on Washington State courts.  Such a broad holding is not necessary to resolve 
this case, where Nooksack both waived sovereign immunity and consented to state court 
jurisdiction.  The court found that Nooksack consensually entered into a contract in which it 
waived sovereign immunity and consented to the jurisdiction of Washington State courts.  It held 
that state court jurisdiction does not infringe on tribal sovereignty.  The court affirmed the Court 
of Appeals.   

19. Smith v. Parker, No. 14-1642, 2014 WL 7236929, 774 F.3d 1166 (8th Cir. Dec. 19, 
2014), cert granted sub nom, Nebraska v. Parker, No. 14-1406 (S. Ct. Oct 1, 2015).  Owners of 
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businesses and clubs that sold alcoholic  beverages brought action against Omaha Tribal Council 
Members in their official capacities for prospective injunctive and declaratory relief from tribe’s 
attempt to enforce its liquor-license and tax scheme on owners.  State of Nebraska and United 
States intervened.  Parties cross-moved for summary judgment.  The district court, 996 F. Supp. 
2d 815, denied plaintiffs’ motion and granted defendants’ motion.  Plaintiffs appealed.  The 
appellate court held that Omaha Reservation was not diminished by 1882 Act ratifying 
agreement for sale of tribal lands to non-Indian settlers.  Affirmed.   

20. Pistor v. Garcia, No. 12–17095, 2015 WL 3953448 (9th Cir. Jun. 30, 2015).  “Advantage 
gamblers” brought § 1983 action against tribal police chief, tribal gaming office inspector, and 
general manager of casino, which was owned and operated by tribe on tribal land, for detaining 
gamblers and seizing their property in violation of gamblers’ Fourth and Fourteenth Amendment 
rights.  The district court, 2012 WL 3848453, denied defendants’ motion to dismiss.  Gamblers 
appealed.  The appellate court held that tribal police chief, tribal gaming office inspector, and 
general manager of casino were not entitled to invoke the tribe’s sovereign immunity from 
liability in their individual capacities.   

21. Seminole Tribe of Florida v. Stranburg, No. 14-14524, 2015 WL 5023891 (11th Cir., 
Aug. 26, 2015). Tribe filed suit against the State of Florida and the director of the Florida 
Department of Revenue seeking injunctive relief against state Rental Tax and Utility Tax 
imposed on two non-Indian corporations with 25-year leases to provide food-court operations at 
two tribal casinos. The district court summary judgment in favor of the Tribe and the State 
appealed. The Court of Appeals affirmed as to the Rental Tax, holding that 25 U.S.C. 465 bars 
the tax in light of Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973). The court also 
affirmed on an issue of first impression--the effect of BIA regulations providing that “activities 
under a lease conducted on leased premises” are not subject to state taxation. 25 CFR 162.017(c). 
While the court did not defer to the Secretary’s determination of federal preemption, it agreed 
that the Rental Tax is preempted by federal law under Bracker. However, the court rejected the 
district court’s determination that the incidence of the Utility Tax falls on the Tribe and ruled that 
the Tribe has not established that the Utility Tax is generally preempted as a matter of law. 

22. Shirk v. United States, No. 10–17443, 2014 WL 6871562, __ F.3d __ (9th Cir. Dec. 8, 
2014).  Motorcyclist injured as a driver attempted to flee tribal police brought Federal Tort 
Claims Act (FTCA) claims against the United States, claiming the two tribal police officers acted 
negligently when they encountered the driver off-reservation and that such negligence caused the 
motorcyclist's injuries.  The District Court, 2010 WL 3419757, dismissed for lack of subject 
matter jurisdiction.  The motorcyclist appealed.  As a matter of first impression, the appellate 
court held that in order for an Indian tribe, tribal organization or Indian contractor to be deemed 
part of the Bureau of Indian Affairs (BIA), a court must determine whether the allegedly tortious 
activity is encompassed by the relevant federal contract or agreement with an Indian tribe, and 
decide whether the allegedly tortious action falls within the scope of the tortfeasor's employment 
under state law.  Vacated and remanded. 

23. Simmonds v. Parks, No. S–14103, 2014 WL 3537863, __ P.3d __, (Alaska Jul. 18, 
2014).  Father, whose parental rights were terminated by the Minto Tribal Court, filed a 
complaint with the Alaska Superior Court requesting physical custody of child.  The Superior 
Court concluded that the Minto Tribal Court’s judgment was not entitled to full faith and credit 
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because father had been denied minimum due process.  Foster parents filed petition for review.  
The Supreme Court granted the petition and remanded the case.  On remand, the Superior Court 
concluded that it was not harmless error for the Minto Tribal Court to have failed to provide a 
meaningful opportunity for father to challenge Minto’s jurisdiction over him.  Foster parents 
filed petition for review.  The Supreme Court held that:  (1) because father failed to exhaust 
available tribal court remedies by appealing to the Minto Court of Appeals, father was not 
permitted to relitigate his minimum due process and jurisdictional claims, and therefore, 
Supreme Court would accord full faith and credit to the Minto Tribal Court’s judgment 
terminating father’s parental rights, and (2) Indian Child Welfare Act’s (ICWA) full faith and 
credit mandate applied to the Minto Tribal Court’s order which terminated the parental rights of 
parents of Indian child.   

24. State v. Shale, No. 90906–7, 345 P.3d 776 (Wash. Mar. 19, 2015).  Defendant was 
convicted in the Superior Court, Jefferson County, of failure to register with the county sheriff as 
a sex offender.  Defendant appealed.  The Supreme Court held that state had jurisdiction to 
prosecute defendant who is a member of an Indian tribe living on another tribe’s lands.  The 
Quinault Indian Nation cooperated with the investigation, but chose not to prosecute Shale.  The 
Supreme Court chose to rely on U.S. Supreme Court’s decision in Washington v. Colville 
Confederated Tribes (1980) to uphold State jurisdiction over non-member Indians.  Affirmed.   

25. U.S. v. Brown, Nos. 13–3800, 13–3801, 13–3802, 13–3803, 2015 WL 528207, 
__ F.3d __ (8th Cir. Feb. 10, 2015).  Members of Chippewa Indian tribe were indicted under the 
Lacey Act, which makes it unlawful to sell any fish taken, possessed, transported, or sold in 
violation of any Indian tribal law.  Tribal members moved to dismiss indictments on the ground 
that their prosecution violated fishing rights reserved under the 1837 Treaty between the United 
States and the Chippewa.  The district court, 2013 WL 6175202, granted motion.  United States 
appealed.  The appellate court held that:  (1) tribal members had usufructuary rights protecting 
their right to fish and sell fish, and (2) Lacey Act did not abrogate tribal members’ usufructuary 
rights to sell fish caught on Indian reservation.  Affirmed.   

26. United States v. Zepeda, No. 10–10131, 2015 WL 4080164 (9th Cir. Jul. 7, 2015).  
Defendant was convicted in the district court of conspiracy to commit assault with dangerous 
weapon and to commit assault resulting in serious bodily injury, assault resulting in serious 
bodily injury, assault with dangerous weapon, and use of firearm during crime of violence.  
Defendant appealed.  The appellate court, 738 F.3d 201, reversed and remanded, but 
subsequently granted rehearing en banc.  On rehearing en banc, the appellate court held that:  
(1) under the Indian Major Crimes Act (IMCA), government had to prove only that the defendant 
has some quantum of Indian blood, whether or not traceable to a federally recognized tribe, 
overruling United States v. Maggi, 598 F.3d 1073; (2) a defendant must have been an Indian at 
the time of the charged conduct under the Indian Major Crimes Act; (3) a tribe’s federally 
recognized status is a question of law to be determined by the trial judge; (4) evidence at trial 
was sufficient to support the finding that defendant was an Indian within the meaning of the 
IMCA at the time of his crimes; and (5) Defendant’s prison term of 90 years and three months 
was reasonable.   
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27. White v. University of California, No. 12–17489, 2014 WL 4211421, __ F.3d __ (9th 
Cir. Aug. 27, 2014).  Scientists brought declaratory judgment action against tribal repatriation 
committee, university, its regents, and certain of its officials, opposing repatriation of aboriginal 
human remains that had been possessed by federally funded museums and educational 
institutions since their discovery on university property during archaeological field excavation 
project.  The District Court dismissed the complaint.  Scientists appealed.  The appellate court 
held that:  (1) scientists had standing to bring action seeking a declaration that the remains were 
not “Native American” within meaning of the Native American Graves Protection and 
Repatriation Act (NAGPRA); (2) NAGPRA did not abrogate tribes' sovereign immunity from 
suit; (3) tribal repatriation committee was entitled to tribal sovereign immunity as an arm of the 
tribe; (4) tribal repatriation committee did not waive its sovereign immunity; (5) tribes and 
repatriation committee were necessary parties; (6) tribes and repatriation committee were 
indispensable parties; and (7) public rights exception to compulsory joinder rule did not apply.  
Affirmed. 
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