
Trial Advocacy 2 - Law B521 
Winter 2014 

 Monday, 5:30 – 7:20 pm, Rm. 138 Wm H Gates Hall, Large Section 
Wednesday, 5:30 – 7:20 pm, Small Section Locations 

 

Professor William S. Bailey 

Rm. 326 Wm H Gates Hall 

P: 206-543-4917 

E:  bailew2@uw.edu 

Office hours:  Wednesdays 1:00 pm-5:00 pm or by appointment 

Assistant:  Tabitha Acosta (206) 685-6950 or ta25@uw.edu 
       This course focuses on more sophisticated communication and persuasion strategies, both 
oral and visual. It is designed to take the basic trial skills you have learned to a whole new level. 
For example, there is a presumption that you have learned the mechanics of the “exhibit dance” 
in Trial Ad 1, familiar with laying the foundation for exhibits. The emphasis in Trial Ad 2 will be 
on how to use these exhibits to advance your case, persuading a jury.  

       At the end of the quarter, you and a partner will try a civil personal injury case to a jury 
before a sitting judge. Our case file is Constantine v. Prince, involving the death of a 22 year-
old bicycle messenger, who was hit in a crosswalk by an SUV on a busy downtown street. The 
decedent’s estate alleges that the defendant was negligent, going too fast for conditions, sending 
a text message while driving and not keeping a proper lookout. The defendant driver denies any 
negligence, asserting that the decedent caused his own death by entering the crosswalk unsafely. 

       It is important that you get experience in arguing both liability and damages to a jury in this 
course. In order for your trials to fit into the time constraints, certain issues in the Constantine 
file will be removed from consideration.  

       Just as in the real trial upon which it is based, the question of whether or not George 
Constantine was wearing a helmet when struck will NOT be before the jury. This means that all 
the witnesses pertinent to this issue will not be called: Sarah Paine, Patrick Riley, M.D., Goldie 
Tone and James Whorl, PhD. 

      It will be stipulated that Richard Prince was in the course of his employment for Worldwide 
at the time that he struck George Constantine in the crosswalk. No testimony will be permitted 
on the subject of negligent hiring, training or supervision in the trial. Similarly, the issue of 
Richard Prince’s prior speeding tickets will not be permitted unless Prince makes any claim 
during his testimony that would make this appropriate for impeachment (In the real case, the trial 
judge kept the tickets out until the defendant made the unsolicited claim that he “always was a 
careful driver.”) 

      Exhibits 1 through 28 in the case file will be admitted by stipulation, as well as the medical 
examiner’s report, the document examiner’s exhibit and the computer animations of both sides. 
You certainly should feel free to have your witnesses give foundation for any of these, in order to 
convince the jury of their accuracy. The stipulation for admission does not mean that you cannot 
argue that any exhibit used by your opponent is not persuasive or dispositive. You also can 
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fashion illustrative exhibits on relevant issues that are mentioned in the testimony of witnesses to 
be called at trial (e.g., Hughey Huff, the owner of Mercury Messenger Service gives pickup and 
delivery times for George Constantine in his deposition).  

        Our text is The Elements Of Trial by Rick Friedman and Bill Cummings, a new book on 
the market that keeps a tight, selective focus on what experienced trial attorneys and judges 
consider most important. The book is written in an engaging, simple, direct manner that will 
guide and inform you, not only for this course, but in your careers after graduation. While there 
is not sufficient time to cover all the topics in the book in one quarter, (e.g., jury instructions), 
you are encouraged to read it all, as everything in this book has value for any aspiring trial 
attorney. Other short readings will be assigned to supplement the text each week, posted on the 
course website. 

                                                  SYLLABUS 

Assignments 
Week 1 – 1/6/14 –  Finding The Story/Opening Statement 
Week 2 – 1/13/14 –Voir Dire/Jury Selection 
Week 3 – 1/20/14 –Closing Argument  
Week 4 – 1/27/14 –Advanced Direct Examination 
Week 5 – 2/3/14   –Making Your Case Visual 
Week 6 – 2/10/14 –Advanced Cross-Examination 
Week 7 – 2/17/14 – Experts  
Week 8 – 2/24/14 – Trial Preparation Week 
Week 9 & 10 – 3/3/14 & 3/10/14 – Jury Trials 

 
Large Classes 

The large classes are on Mondays from 5:30-7:20 pm in Room 138 and will focus on active 
learning, with direction on how to best to develop the skills you need. There are two national 
holidays that fall on Monday during Winter Quarter, Dr. Martin Luther King Day and President’s 
Day. On these occasions, the assigned readings and your small section work will be your 
information sources for the skills covered. Throughout the course, Professor Bailey always will 
be available to consult with you whenever you need further input. 

Large Class Sign-In and Commentary (1 Point) 

As discussed below under “Grading,” attendance at the large class and submission of a short 
commentary on it will earn you one (1) point.  There will be a sign-in sheet circulated at the 
beginning of class each Monday.  It is your responsibility to sign it in order to receive the one (1) 
point credit for attendance.  You must also submit a short (one paragraph) commentary 
about the class via https://canvas.uw.edu/courses/882855/assignments.  

https://canvas.uw.edu/courses/882855/assignments


Assignment Format 

Be sure to include your name, date, a heading (including date of lecture summarized), and the 
date submitted on all assignments.   

Missed classes 
The large Monday class will not just be lecture, also offering you performance and consultation 
opportunities with your classmates. While a podcast will be made available if you are unable to 
attend, this will not be nearly as helpful to building your trial skill as being there in person.  For 
this reason, you should make every effort to attend the large classes. You may earn the missed 
one (1) point by watching the podcast and submitting a short summary/critique (1 page max) to 
https://canvas.uw.edu/courses/882855/assignments. 

Do not contact any of the small section instructors who are teaching Trial Ad 2 for this makeup 
assignment. 

WEEKLY SMALL SECTIONS 
In addition to the large class, you will meet each week in small sections, led by a team of two 
highly regarded, skilled and experienced trial lawyers, who also are outstanding teachers.  The 
small section classes are held from 5:30 pm – 7:30 pm on Wednesday evening, either at the law 
school or in downtown Seattle.  These small sections will give each one of you the opportunity to 
work on building critical skills.  The instructors will critique your performances, letting you 
know both what you are doing well and how you can improve.  Your classmates also will be 
encouraged to give you feedback.  

The time allotted for your performances and the instructors' critiques will, of necessity, be 
limited.  Each of you may only be able to do a portion of the problem assigned, beginning where 
the previous student stopped, or at some other point the instructors direct. 

In most instances, you will be the witnesses for the exercises in your small section. Each of your 
should simulate as closely as possible how a real witness would respond. 

Any changes in small sections must be done through Academic Services.   

All small sections will be on Wednesday night during the same time period as the large Monday 
class. All but one of these sections will be downtown, which allows us to get the very top trial 
lawyers (There are too many scheduling issues otherwise). All our instructors have been 
recognized by both judges and peers as an elite group. We are singularly fortunate to have them 
in our program. No matter what section you are in, you can be assured of a peak experience that 
will serve you well throughout your career.  

Changes in small section assignments are strongly discouraged and may not be possible due 
to strict class size limitations. If you need to change small sections for some reason, Academic 
Services must approve it. Thereafter, you must advise the small section instructors as well as 
Tabitha Acosta.  Ms. Acosta's office telephone number is 685-6950, and her email address is 
ta25@uw.edu.   

Courtroom Attire for Small Sections 

You should "dress for success" in your small sections, as this often leads to a more polished 
performance.  At least strive for something approximating “business casual.”   

https://canvas.uw.edu/courses/882855/assignments
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Recording During Small Sections 

In addition to being critiqued by the instructors, your performances will be digitally recorded 
weekly. Self-review of these recorded performances will provide you with added insight into the 
instructors' critiques.  Professor Bailey is available by appointment to go over your videos with 
you.   

Cameras and tripods are available at the Gallagher Law Library Circulation Desk. Absent a 
volunteer, on the first meeting, the instructors in each small section will designate a class 
member to check out the camera equipment. Thereafter, the responsibility for bringing the 
camera each week will rotate. Another class member will be assigned to return the camera 
equipment to the library when the video work in the small sections ends. 

 

Each of you must purchase a Secure Digital (SD) media and/or the new SDHD format card, 
bringing it to the weekly small sections.  Specifications for the Secure Digital (SD) media and 
the new SDHD are posted on the trial ad course web page. It is suggested that the SD cards 
should be at least 4 GB, with 8 GB preferred. These should be "Class 6" for proper use with 
video.  

Objections During Small Section Exercises 

Objections may be made by any member of the class during performance sessions (whether 
participating in the exercise or not). This is referred to as the “all object” rule.  However, the 
opponent in the exercise has the primary duty to object.   

Weekly Small Section Points 

There are a total of six (6) points that can be earned each week at the weekly small sections.  One 
point is earned if you email the instructors your homework assignment (preparation) in advance 
of class.  Another point is earned if you attend the full two hours of class. An additional four (4) 
points can be earned based on the instructors’ assessment of your preparation, knowledge and 
ability. 

The instructors will give immediate verbal feedback in class, telling you where you excelled and 
where you need to improve.  Thereafter, the instructors will rate your performance privately on a 
scale of 0-4 points. Your numeric score will be emailed to you individually thereafter. 

Missed Small Sections 

If you miss a small section, you can make up the lost points as follows: 

1. You still can earn the one (1) point by emailing your weekly homework assignment to the 
instructors; 

2. You can earn the remaining five (5) points by performing extra credit assignments listed 
below under "Grading."  

 
 
 



 
GRADING 

TA2 is a graded course.  As a skills course, there is no mandatory grading curve.  The goal is for 
each one of you to develop mastery of the skills emphasized in this course. 

Point System 
There are 117 core points available for this course, along with possible extra credit points.  Your 
grade for each quarter will be determined according to the % of the total available points earned: 

A  93-100% 
A-  90-92% 
B+  87-89% 
B   83-86% 
B-  80-82% 
C  70-79% 
D  65-69% 

 

POSSIBLE POINTS  

Weekly large class attendance and summary 1 x 5 =    5                        
Weekly small section                                                               

Preparation  1 x 7 =    7    

Attendance  1 x 7 =    7 

Instructor’s assessment of skill 4 x 7 =  28 

Jury Trial Performance                                                                   60  
 Post-Trial Self-Evaluation 10 
TOTAL   117 

 

EXTRA CREDIT 
Courtroom Observations 
For each separate visit to court to observe a portion of trial proceedings, a student may earn an 
additional 1 point, up to a total of 5 points, by submitting a brief commentary/analysis on some 
trial advocacy skill the student observed in court. These papers should be submitted via 
CANVAS at https://canvas.uw.edu/courses/882855/assignments.  

 

 

 

 

https://canvas.uw.edu/courses/882855/assignments


WEEK 1 (January 6, 2014):  FINDING THE STORY/OPENING STATEMENT 

Large class, Monday, January 6: We are going to start off by going deep into communication 
skills with an improvisation workshop by the multi-talented lawyer-actress Andrea “Andy” 
Robertson.  

Reading Assignment:   

Constantine Case File  
Robertson, The Play’s The Thing. 

Friedman and Cummings, pp. 5-9, 47-54, 93-105. 

Lubet, Trial Theory And Blind Poetics. 

Roberts, Grand Openings. 

 
References: 

Wash. Civ. R. 26, 30. 
  

Week 1 Small Section assignment:   
The small section instructors will assign every student as either plaintiff or defense for the final 
jury trial during this week’s small section. Please confirm this before you leave your small 
sections so you can do next week’s small section assignment.  
You will work this week on developing the theme and story in Constantine v. Prince (for both 
the plaintiff and the defense). This is critical to the success of any case. If your theme and story 
do not track with common sense or are not believable, you will lose, no matter how diligent your 
preparation. 

Come to class with proposed themes for both plaintiff and defense, as well as 3 facts from the 
case file that support each. You will then discuss these in your small sections, trying to identify 
the best theme and trial story for each side. This will not only help you start building your case 
for trial, but also alert you to what anticipate from your opponents.  

After the discussion of the theme and story, each of you will apply this in making a short 
opening statement for one side or the other.  

Homework:  Please prepare in advance: 

               1) A theme for both the plaintiff and defense liability cases; 
               2) Three facts from the case file that support each theme. 
               3) The strengths and weaknesses of each theme (e.g. does it leave anything  

unexplained, hanging out in space?) 

Turn this in to your small section instructors.   

WEEK 2 (January 13): VOIR DIRE/JURY SELECTION  

Large class, Monday, January 14:  Jury selection really is more a process of de-selection. 
Karen Koehler of the Stritmatter Kessler firm will be our special guest presenter for this class. 
She has done voir dire many times in her career and is very good at engaging jury panel 
members. The goal of this process is to get information about prospective jurors, particularly 



those likely to be antagonistic to your case. You either must be challenge these members of the 
panel for cause (unlimited number permitted when bias shown) or remove them by a peremptory 
challenge (small number permitted, with no showing of bias required). 

Reading Assignment: :  
Friedman and Cummings, pp. 73-90 

Luvera, The Art Of Jury Selection 

References: 
Wash. Civ. R. 38; RCW 4.44.120-250 
 

Week 2 Small Section assignment:   
Bring a friend or relative to your small section to act as a potential juror to fill out the 
venire.  Ask that person to adopt the background and attitudes of someone else they know and 
answer voir dire questions as that person would. Your colleagues and instructors will also serve 
as potential jurors, using the same approach. You will conduct a voir dire examination of the 
panel on one or more issues that you are concerned about.   

Homework: Identify the liability or damages issue that present the greatest area of potential 
juror bias in the trial, the reasons this worries you and your ideas for figuring out which panel 
members are biased.      
Please email the following to your small section instructors by noon on Tuesday, January 
14: 

2) The three topics you believe are most critical to explore on voir dire; and 
3) Choosing one of the three topics, at least 10 questions you intend to ask during the 

small section exercise on jury selection. 

 
WEEK 3 (January 20):  CLOSING ARGUMENT 

 
Large class, Monday, January 20: No large class. Dr. Martin Luther King Day. 
 

Reading Assignment:  
Friedman and Cummings, pp. 181-200. 

McElhaney, From Start To Finish. 

 
Week 3 Small Section assignment:    
Deliver a closing argument for the side you will represent in the trial.  Use your theme and 
visuals, arguing witness reliability pro or con. Closing is a great focusing tool to inform what 
evidence you must have in your case.   

Homework:  
 
Identify the strengths and weaknesses of your liability and damages cases and how your theme 
and trial story will work with those.   



Please email the following to your small section instructors by noon on Tuesday, January 
21: 

1) The strongest reasons why you should win 
2) The areas where your opponent’s case is the most vulnerable to attack. 
3) Where you expect your opponent to attack you and how you will respond. 

 

WEEK 4 (January 27):  ADVANCED DIRECT EXAMINATION 

Large class, Monday, January 27:  Rick Friedman, the co-author of our textbook, will be our 
special guest. A nationally recognized trial lawyer, author and teacher, he will show you how to 
make your direct examination more engaging and persuasive, using your theme and trial story. 

 
Reading Assignment: 
Friedman and Cummings, pp.107-125  

McElhaney, Emphasis on Direct. 

 
Week 4 Small Section assignment:   Both plaintiff and defense counsel will conduct a direct 
examination of their client or another key witness, making it interesting through applying the 
techniques we are learning this week . 
 
Homework: Please email the following to your small section instructors by noon the day of 
your small section: 

1) Ideas that you have to humanize your client or key witness and enhance their impact. 
2) What you anticipate the main points of cross examination will be and how you can 

deflect this in your questioning on direct. 

 
WEEK 5 (February 3):  MAKING YOUR CASE VISUAL  

 

Large class Monday, February 3:  King County Superior Court Judge Dean Lum will join us 
as we discuss the critical importance of using visuals in presenting your case. You will break off 
into small groups to discuss the strategic use of all the images and animations in the case file, 
identifying which ones are the most important to your case and the same analysis for your 
opponent’s case. You should brainstorm as to other illustrative visuals that might be helpful in 
your trial. 

Reading Assignment: 

Bailey and Bailey, Show The Story (excerpt). 

 

Week 5 Small Section assignment:  Come prepared to:  



1) Pick three exhibits that are important either to your liability or damages case and be 
prepared to verbalize why, (e.g. “The illustration of the crosswalk shows that George 
Constantine did not dart into the street, clearing one northbound lane before he was hit,” 
or “George Constantine’s messenger pickup slips show that he was in a hurry to make 
deliveries that day”) and  

2) Step into the character of a witness in the case file and refer to a visual in giving a 
narrative of your testimony, explaining how it makes your testimony stronger (e.g., 
Curtis Parsons or Paul Burley can describe how the overhead illustration of the scene 
anchors what they could see). 

 
Homework: Please email an outline containing the following to your small section 
instructors by noon the day of your small section: 

1) The three exhibits that are the most important to your liability or damages case story.  
2) The three exhibits that are the most important to your opponent’s liability or damages       

case story. 
3) How you intend to respond to your opponent’s attacks on your exhibits. 
4) How you intend to attack your opponent’s exhibits. 

 

                      WEEK 6 (February 10): ADVANCED CROSS EXAMINATION  

Large lecture Monday, February 10: We will go beyond the basics of simple “one fact per 
question” cross-examination techniques, focusing on how you tie cross into your overall trial 
theme and story.  

Reading Assignment: 

Friedman and Cummings, pp. 127-143 

Luvera, Cross-Examination 

 
Recommended reading: 

 
Week 6 Small Section Assignment: cross-examine the opposing party (Melina Constantine or 
Richard Prince), using visual aids and storytelling techniques to enhance interest and 
effectiveness.   

Homework: Submit to your small section instructors a short analysis of what you 
anticipate the most difficult aspects of cross-examining the opposing party and how you 
plan to deal with these. 

WEEK 7 (February 17):  EXPERT WITNESSES 
Large class Monday, February 17:  No large class. President’s Day. 

Reading Assignment: 

Feldman, Winning Strategies For Deposing The Adverse Expert 

McElhaney, Exposing Fatal Flaws. 



McElhaney, Showtime For The Jury. 

 

Week 4 Small Section assignment:  Plaintiff and defense counsel initially will meet separately, 
briefly discussing and strategizing on their questioning of both the opposing liability and 
vocational experts. Thereafter, each student will take a portion of the deposition of an opposing 
expert. 

Homework: Please email the following to your small section instructors by noon the day of 
your small section: 

1) The potential weaknesses you see in your own liability and damages experts. 
2) Where you may be able to score points against the opposing experts. 

 

                         WEEK 8 (February 24):  TRIAL PREPARATION WEEK 

Monday, February 24:   
There will be no large class or small sections this week to allow students adequate time to 
prepare for trial.  Professor Bailey will be available for advice and consultation as issues or 
concerns develop. All students must meet with their witnesses for at least one hour to prepare the 
direct examination for trial, and to meet with the attorney for whom they will be serving as a 
witness to prepare for trial. 

WEEK 9 and 10 (March 3 and March 10):  JURY TRIALS 
********* See course webpage for Jury Trial Rules, including time limits. ********* 
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