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Respondents, Joseph Pakootas and D.R. Michel, concur
with the view of the United States that the current posture of
this case “counsels strongly against this Court’s review.” Brief
for the United States as Amicus Curiae (“Brief of the United
States™) at 6. Respondents submit this brief pursuant to S.Ct.
Rule 15.8 for the sole purpose of commenting on the mootness
and vacatur issues discussed in the Brief of the United States.

A suggestion of mootness at this stage is anomalous because
petitioner, Teck Cominco Metals, Ltd. (“TCM”), has not claimed
that its agreement with the Environmental Protection Agency
(“EPA”) moots this appeal. Instead, TCM advised the court of
appeals that “claims for civil penalties under CERCLA *for each
day’ of violation of the Unilateral Administrative Order are not
moot [and] claims for attorneys’ fees in trying this lawsuit
are not moot. . . .”! Asno court has analyzed TCM’s agreement
with EPA or considered its effect on this citizen suit, any
mootness concerns should be considered by the district court
after remand. The petition for Writ of Certiorari should be
denied.

SUPPLEMENTAL STATEMENT OF THE CASE

Respondents’ complaint sought declaratory and injunctive
relief under CERCLA based on TCM’s failure to comply with
the unilateral administrative order (“UAQ”) issued by EPA on
December 11, 2003. Pet. App. 6a, 105a-12a. Their complaint
also sought an order requiring the payment of civil penalties to
the maximum extent permitted by CERCLA “for each day during
which the violation of the UAO continues,” pursuant to
42 U.S.C. § 9659(c) and recovery of attorneys’ fees pursuant to
42 U.S.C. § 9659(f). Pet. App. 111a.

! Petitioner’s Request for Judicial Notice, Ninth Circuit Court
of Appeals (“Pet. C.A. Request for Judicial Notice™) <http://
www.law.washington.edu/ Directory/docs/Robinson-Dorn/Trail
Smelter> at 5.






