MODEL LESSON PLAN

Steve Liday

I. LESSON:   Conducting Direct and Cross-Examinations 
II. TIME:  100 minutes
III. GOALS - By participating in the class the students will:
A. Understand the purpose of a direct and cross-examination.
B. Know how to choose the subject material for a direct and cross-examination.
C. Be able to write a direct and cross-examination.
D. Understand how to conduct a direct and cross-examination.
E. Realize that trial lawyers must be cognizant of the presence of the jury at all times.
IV. OBJECTIVES

A. Knowledge Objectives – As a result of this lesson, the students will know:
1. That a direct examination is meant to tell the story of your case.
2. That the witness should be the star of the direct examination.
3. That a cross-examination is meant to show bias or weakness in the witness’s testimony.
4. That the lawyer is the star of the cross-examination.
B. Skills Objectives – As a result of this lesson, the students will be better able to:
1. Write set of questions for a direct and cross examination.
2. Conduct a direct examination by:
a. Using transition/sign-post sentences;
b. Asking open questions;
c. Maintaining a likable demeanor;
d. Handling the witness’s weaknesses before they are attacked on cross.
3. Conduct a cross examination by:
a. Asking short, leading and pointed questions;
b. Asking build-up questions that paint the witness into a corner.
c. Walking the fine line between effective challenging of the witness without alienating the jury.
C. Attitude Objectives – As a result of this lesson, students will feel:
1. That effective examination of witnesses has a large impact on the outcome of every trial.

2. Confident in their ability to conduct a witness examination during the mock trial.

3. Better prepared to participate in the mock trial.
V. CLASSROOM METHODS:
A. Introduction 

1. Start the class by telling the students that today they will be learning about how to conduct examination of witnesses during a trial.
2. Inform them that they will have the opportunity as a class and in small groups to practice the techniques they are going to learn.
3. Explain to the students that they will be learning both legal rules for conducting a trial (e.g. evidence or court rules) and also some techniques for better trial advocacy.
B. Lecture on Witness Examination – Explain to the Students:
1. Overall witness examination

a. Witness examination is how you present your evidence to the jury.

b. You cannot talk about any evidence in your opening that you do not have a reasonable expectation of presenting during the trial.

c. You cannot discuss any evidence in your closing that was not presented during the trial.

d. The opening and the closing are not considered evidence.

i. An opening is simply a preview of the evidence you plan on showing.

ii. A closing is an argument about the evidence you have already presented.

2. Direct Examination 

a. The direct is when you tell your side of the story.

b. You want your evidence in story form, so you ask open-ended questions.
i. Not allowed to ask leading questions.

c. Preparation

i. Organize the topics to be covered with the witness in a logical fashion:

a. Always start with an introduction of the witness – how are they related to the case?

b. If witness’s testimony is in story fashion go in chronological order.

c. If dealing with issues that are not related chronologically:

1. Put the most important issues in the beginning and end.

2. Put the most damaging issues in the middle of the direct.

ii. Prepare the witness so that they know every question you will ask and you know every answer they will give.

iii. Be prepared to handle evidentiary objections.

d. You want the jury to focus on the witness.

i. You should stand in a position so that the witness is facing both you and the jury when they speak.

e. Advanced Technique: You should use signposts to tell the jury where you are going next in the examination.

i. For example:  

a. Mr. Jones, now that we have talked a little about your background, lets move-on and discuss the night of the shooting…Where were you on the night of Dec. 17th 2004?

ii. For each new topic, you should have an introductory sign-post.

f. Advanced Technique: To help the jury remember what the witness said, restate their answer in your next question.

i. For example:  

a. Question: Mr. Jones, what color was the car you saw drive by immediately after you heard the gunshots?
b. Answer:  It was blue.
c. Question:  You remember the car was blue, do you remember what type of wheels it had?

d. Answer:  It had shiny wheels.

e. Question:  Do you know how fast the blue car with shiny wheels was moving?

g. Be sure and address your witness’s weaknesses – information that the other side is sure to cross-examine on.

i. Do not overreact to bad information.

ii. Always keep such information in the middle of your direct.

h. Always end on a strong note.

3. Cross-Examination 

a. There are many purposes for cross-examining the other side’s witness.
i. One purpose of cross-examination is to highlight or introduce evidence through the other side’s witness.
a. Evidence in your side’s favor is more powerful when introduced through a hostile witness – more credible.
ii. The main purpose of cross-examination is to highlight weaknesses in the other side’s case.
iii. Another purpose is to show bias or prejudice in the other party’s witness
b. Preparation

i. Select any testimony that may be beneficial to your client.

ii. Identify weaknesses in the witness’s story:

a. Inconsistent statements;

b. Holes in their story;
c. Reasons why their observations or statements may be unreliable:
1. Difficulty in observation: distance, darkness, etc.

2. Likelihood of mistake: common characteristics (e.g. defendant is very average looking).

iii. Recognize circumstances that may show the witness has prejudice or bias in their testimony. 

iv. Organization of Cross

a. Start with information that benefits your client.

b. End with most damaging issues.

c. The lawyer is the star of cross-examination
i. You want to put yourself right in front of the jury.
d. All of the questions should be close-ended – leading.
i. You should know the answer to every question.
ii. The answer to every question should be yes or no.
iii. Force the witness to commit to your question – do not let them be ambiguous.
a. For example:
1. Question: Mr. Smith, you drive a blue car don’t you?
2. Answer: Well, I am not sure what color you would call it…
3. Question:  Mr. Smith, you drive a blue car don’t you?
4. Answer:  Ummmm, I am not sure you would call it blue….
5. Question:  Mr. Smith let me ask you one more time; you drive a blue car correct?
6. Answer:  Yeah, I guess its blue.
iv. Each question should add one small piece of information.
a. For example:
1. Do not ask:  Mr. Smith you drive a blue Ford Mustang with shiny wheels, correct?
A. If he answers “no” you will not be sure what part he is answering no to.
2. Ask: 
A. Mr. Smith you drive a car, right?
B. That car is blue?
C. And it has shiny wheels?
D. And that car is made by Ford?
E. And the model is a mustang?
b. Advanced Technique: Can use a summary question to hammer home the point (but the judge may sustain an “asked and answered” objection).
1. For example:
A. After all of the questions above, ask:  So, Mr. Jones you drive a blue Ford Mustang with shiny wheels?
e. In each cross, you should only address the three or four most pressing issues.
f. Always open and close with your strongest issues.
C. Class practice

1. After the lecture, allow the class to practice these concepts.
2. Start with conducting a direct examination as a class.
a. Have all the students pull out their mock trial packets.
b. Open the packets to testimony by a key witness.
c. Discuss theory for the direct examination of that key witness.
i. What information would you want to open with, close with, highlight etc.
ii. Draw an outline of the examination on the board.
d. Have a student play the part of the witness (student teacher can play the role if the students do not know the material yet).
e. Go around the room having each student asking an open ended question that builds on the prior questions.
f. Have the students stay within a topic until you ask a student to segue to the next topic.
3. Next conduct a cross-examination as a class.
a. First, just practice framing cross-examination questions
i. Have each student in order ask a leading, single-element question about your outfit that day.
ii. Have the kids build on the previous question.
a. For example:  
1. You are wearing jeans?
2. Those jeans are blue?
3. Those blue jeans are made of denim?
b. Next conduct a cross-examination on a trial witness as a class.
i. First, discuss the theory of the cross.
a. What weakness, inconsistencies can you demonstrate in their testimony?
b. Can you show any biases or prejudices?
c. Any reason to think the person is not trustworthy?
ii. Have a student or teacher play the part of the witness again.
iii. Have the students go around in order asking cross questions that build on the previous question.
D. Group break-out

1. After class practice, have the students count off by three.
2. Select a witness from the witness list.
a. May want to choose minor witnesses in the interest of time.
3. Pass out handouts – see below.
4. Have the students, in their groups, brainstorm what evidence from the witness is beneficial to the prosecution (plaintiff) and what evidence is beneficial to the defense.
5. Then tell half the groups that they are going to write a direct for this witness and the other half that they will write a cross.
6. Each group should work on just one of the crosses or directs (e.g. group 1 writes the direct for the defendant, group 2 writes the cross of the defendant.
7. Have the students write their examination for 15 minutes.
8. After 15 minutes, bring the students back together.
9. Take a volunteer to play the role of the witness.
10. Take volunteers to conduct their direct or cross examination in front of the class.
11. Take volunteers until class time is over.
12. Have the groups turn in their questions.
E. Homework

1. Assign each student the homework prepare a direct and cross of a witness from the mock trial.
VI. EVALUATION:
A. Class participation during class and group exercises.
B. Questions prepared by each group

C. Homework 
Conducting an Effective Direct Examination 
Preparation 

· Organize the topics to be covered with the witness in a logical fashion:

· Always start with an introduction of the witness – how are they related to the case?

· If witness’s testimony is in story fashion, conduct the examination in chronological order.

· If dealing with issues that are not related chronologically:

· Put the most important issues in the beginning and end.

· Put the most damaging issues in the middle of the direct.

· Prepare the witness so that they know every question you will ask and you know every answer they will give.
· Be prepared to handle objections to evidentiary objections.

Basic 

· Ask open ended questions.

· Make the witness the star of the direct examination.

· Stand in a position so the witness is facing both you and the jury.

· Listen to the answer by the witness.

· If an answer is confusing or unclear, ask a clarifying question.

· Always end on a strong note.

Advanced 

· Use signposts to tell the jury where you have been and were you are going.

· Use the witness’s answer in your next question.
Conducting an Effective Cross Examination

Preparation 

· Select any testimony that may be beneficial to your client.

· Identify weaknesses in the witness’s story:

· Inconsistent statements;

· Holes in their story;

· Reasons why their observations or statements may be unreliable:

· Difficulty in observation: distance, darkness, etc.

· Likelihood of mistake: common characteristics (e.g. defendant is very average looking).

· Recognize circumstances that may show the witness has prejudice or bias in their testimony. 

· Organization of Cross

· Start with information that benefits your client.

· End with most damaging issues.
Basic 

· You are the star of the cross – place yourself right in front of the jury.

· Know the answer to every question you are going to ask.

· Ask short leading questions.

· No compound questions.

· Be repetitive to drive the point home – slightly varied questions.

· Force the witness to commit to their answer – no ambiguous answers. 

Advanced 

· Ask short damaging questions in threes and then put all three questions together in a summary question.
· Restate inconsistent or damaging testimony from their earlier direct testimony.
