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Negligence: Key Concepts
Elements (plaintiff must prove each element by a preponderance of the evidence):

· Duty

· Breach of Duty

· Causation (two parts)

· Damages

Definitions:

· Duty – A legal obligation owed to another.  Generally, you owe a duty of care to those around you (i.e. a duty to act reasonably)

· The Reasonable Person – A fictitious person of ordinary prudence that the law uses to determine what the duty of care is in a given situation 

· In a given situation, the Reasonable Person considers: 

· How likely a certain harm is to occur
· How serious the harm would be if it did occur
· The burden involved in avoiding the harm 
· Breach of Duty – The failure to meet the standard of care dictated by the objective, reasonable person test
· Causation
· Cause in fact – The cause without which the event could not have occurred (remember the “but for” test)

· Proximate cause (i.e. legal cause) – A cause that the law considers to result in a consequence, so that liability can be imposed on the actor (remember the foreseeability test)

· Proximate cause often comes down to a policy determination on how far liability should extend in a certain situation

· Damages – Plaintiff must show actual, physical harm before he or she can collect money from the defendant.  
