Name:

Leslie Somerstein

Lesson:
Torts

Source:
Model Lesson Plan

Time:
50 minutes for presentation and activity

I. Goals:

a. Introduce Torts

b. Understand tort, especially the elements: duty, breach, cause, harm

c. Develop teamwork and cooperation

Negligence:

I.
Objectives:

a.
Knowledge:

i. Get a basic grasp of what subjects are covered in tort law

ii. Learn the four elements of negligence

iii. Get a basic understanding of civil law

b.
Skills:

iv. Know what obligations are involved in negligence cases

v. Know what duties people have (act as reasonable person)

vi. Apply the elements of negligence to fact patterns

c.
Attitude:

vii. Realize tort suits can serve a purpose

viii. Have fun learning about a very applicable area of law

II. Materials
a. Handout (McDonald’s case study)

b. Paper and pen

c. Fact Patterns

d. Props (banana peel, inherently dangerous object (book labeled as something or a cutout), scissors/towel, unlabeled bottle, empty milk jug (or some old food container), unlocked lock)

III. Method

a. Handout Lecture.  Topics covered: (10 minutes)

1. Elements of Negligence:

a. Duty (of a reasonable person)

b. Breach

c. Cause

d. Harm (or damages)

2. Case Study: MacDonald’s
a. Use the handout to apply the elements of negligence to a real life case

b. Tort suits can serve a purpose (McDonalds serves coffee at lower temperature and labels cups)

i. Other examples: class actions against tobacco companies, drug companies, car manufacturers, etc.

b. Group Exercise (create a Negligence Skit with the 4 elements): (40 minutes)

i. Divide the class evenly into groups 

1. Count off by 6s, starting with seniors, and then work way down through the classes.  

a. i.e.: seniors – count 1-6, then juniors, the sophomores, then freshman, each group picking up where one before left off

ii. Give each group its prop and fact pattern.  

iii. Fact patterns and props are the following: (prep time 20 minutes)

1. Banana peel
a. Facts: anywhere public, old banana peel on the ground
b. Anjou v. Boston Elevated Railway Co.: black and nasty banana peel left on the ground and and someone slipped and fell on it.  This was back in 18 something. Tort suits are nothing new.

2. Inherently dangerous object: chainsaw/buzzsaw/etc

a. Facts: in the family back yard, tons of people and kids, object lying around

b. Lubitz v. Wells: in this case, it was a golf club, which was not an inherently dangerous object; here the saw is clearly dangerous, and leaving it out would be negligent.

3. Scissors/Towel/Something left in body after surgery (Medical Malpractice):

a. Facts:  in a hospital, discovered after surgery

b. This has happened multiple times, one case is Boyce v. Brown, where a screw was left in a patient’s ankle.  

i. Additional example: cases of people have wrong leg amputated.

4. Poison/Unlabeled medicine:

a. Facts: pharmacy, selling potentially lethal drug w/o instructions on how to take it.  Law in this skit is that a pharmacist has to instruct someone how to take the medicine. 

b. Osborne v. McMasters: Poison case – It is negligence per se to have a duty to follow a law and not follow it – thus causing someone injury or death.

5. Milk (or some type of old food) (Reasonable Person standard):

a. Facts: workers at the restaurant know the milk/food is bad and serve bad/old food

b. Gulf Refining Co v. Williams: “An action for negligence exists when the defendant incurs a risk that makes possibility of harm real enough that the ordinary prudent person would take action.”
6. Lock (into a swimming pool, or somewhere fun) that is unlocked, (Attractive Nuisance)
a. Facts: lock goes to a bunch of 8-year-old kids; it is for swimming pool that is never locked when no lifeguard there and closed

b. Chicago B & O Railroad Co. v. Krayenbuhl: Attractive nuisance ( when owner of dangerous premises has reason to believe that children trespassers will want to go onto the dangerous premises, the owner has a duty of care to prevent the kids from the risk.
iv. Have groups get together and study facts to create a skit illustrating negligence involving the assigned prop and fact pattern. 

1. Walk around and help groups create their skits and indentifying the elements

v. Each group will also write up a summary/explanation of skit that identifies the 4 elements, this will be turned in, and so should be clear and legible.

vi. Have each group present skit (15 min)

1. Each group will present skit, 

2. Each group will then ask their classmates to identify the four elements and the group will then explain their skit.

vii. Summary (to be turned in) of skit and claim:

1. Duty

2. Breach

3. Cause

4. Harm

IV. Evaluation

a. Participation in the activity and discussion

b. Creation of the skit

c. Completion of the page summary of the skit and the elements of the claim

Prop: Banana Peel

Background:  Banana peel is on the ground on private property that is a public place (like a mall, bus station or grocery store).  The peel is old and mashed up, and has clearly been on the ground for a while.

Duty:

Breach:

Cause:

Harm:

Prop:  Dangerous object, like a chainsaw, buzz saw, shot gun, etc.
Background:  The object is lying in the backyard with a lot of neighborhood kids running around.

Duty:

Breach:

Cause:

Harm:

Prop: Scissors/towel/screw

Background:  The object has been left in the body of the patient after surgery.  Patient has constant stomach pain.
Duty:

Breach:

Cause:

Harm:

Prop: Unlabeled Bottle

Background:  Pharmacist sells unlabeled bottle to customer.  There is a law in this “State” that requires all medicines to be labeled and for the pharmacist to provide instructions on proper use.
Duty:

Breach:

Cause:

Harm:

Prop:  Old empty milk jug or some other old food container (past the sell by date).

Background:  Owners of their own restaurant have old food (that is way past the sell-by date) and decide to serve it to customers without telling them.  
Duty:

Breach:

Cause:

Harm:

Prop:  Unlocked lock to something fun.
Background:  The unlocked lock is for a swimming pool that is always unlocked, even when the pool is closed and no lifeguard in on duty.

Duty:

Breach:

Cause:

Harm:

A. Elements of negligence:

1. DUTY: The defendant owed the plaintiff a duty to act like a reasonable person.  A reasonable person would consider (1) the burden of taking precautions; (2) the likelihood of harm; and (3) the seriousness of the harm.  If the burden is low and the likelihood of serious is harm, then a reasonable person would take that precaution.  

a. BREACH:  The defendant’s conduct violated that duty (the defendant did not act reasonably)

b. CAUSATION:  The defendant’s conduct caused the plaintiff’s harm and the harm was foreseeable.

c. DAMAGES:  The plaintiff suffered actual damages.

B. When might someone be able to sue for Negligence?
1. A 79-year-old woman bought a cup of coffee from the drive thru window at McDonalds.  She put the cup between her knees and tried to open the lid to add cream and sugar.  The coffee spilled and caused third degree burns to over 6% of her body.  She spent 8 days in the hospital and had to undergo skin graft operations.

a.  “If the woman wants to be compensated for her injuries, will she file a criminal or civil lawsuit?”  

i. Answer: Civil – a civil suit is brought by an individual against someone who they believe has wronged them. 

b. “Who is the plaintiff?” 

i. Answer: Woman

c. “Who is the defendant?”

i. Answer: McDonalds
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C. Applying the elements of Negligence:

1. “What was McDonald’s duty to its customer?” 

i. Answer: To act reasonably by selling a product that will not cause third degree burns.

2. “Did McDonald’s breach this duty?” 

i. Answer: Yes.  They did not take any precautions to make sure their coffee was not too hot.

3. “Did McDonald’s conduct cause the woman’s injuries?” 

i. Answer: Yes

4. “Did the woman suffer actual damages?” 

i. Answer: Medical costs, lost wages, pain and suffering.
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“What can the woman recover?”  


Answer: Money to compensate her for her injuries.  There is no jail time at stake in civil suits.


“What must she prove?” 


Answer: That McDonalds met the four elements of negligence by a preponderance of the evidence.











ACTUAL CASE RESULT:


 The jury awarded the woman $160,000 in damages to compensate her for her injuries and $2.7 million I punitive damages (equivalent to two days of the chain’s coffee sales).  The trial judge reduced the amount of punitive damages to $480,000 and the parties eventually came to a secret settlement agreement for an undisclosed amount.











