Shan Sivalingam

Model Lesson Plan: The Supreme Court & Constitutional Interpretation
Time: 50 minutes – 1 Hour

Date: May 2007

Sources: U.S. Constitution; Federal Judicial Center (www.fjc.gov); Regents of the University of California v. Bakke, 438 U.S. 265 (1978); Grutter v. Bollinger, 539 U.S. 306 (2003); Parents Involved in Community Schools v. Seattle School District #1, et al. (argued 12/4/2006).
I. Goals

a. Students will be familiar with the structure of the federal government’s judicial branch, with emphasis on the Supreme Court.

b. Students will have a basic understanding of the main competing styles of judicial interpretation at the Supreme Court level.

II. Objectives

a. Students will be able to understand the role that federal courts and federal judges play in the government.
b. Students will begin to predict legal outcomes based on precedent and judicial interpretation.

III. Classroom Methods

a. Group Brainstorming
i. [Ideally, the students will have received a lesson on the federal system of government and the distinction between the federal court system and the state/local court system.]
ii. What happens when a party loses a case?

1. The right of appeal

2. The government does not have the right to appeal an acquittal in a criminal prosecution.

iii. Why should the losing party get another chance?

1. Error in procedure?

a. Extreme example: jury was bribed.

2. Error of Law?
a. Judge made an error in interpreting the law.

b. Judge did not properly instruct the jury as to the law.

b. Lecture

i. Show PowerPoint slide with the U.S. Supreme Court, the U.S. Courts of Appeals, and the U.S. District Courts.

1. Note: the federal circuit map is in the street law textbook.

ii. Explain the concepts of appeal as of right and discretionary review.

1. The losing party at the district court level generally may appeal as of right to the U.S. Court of Appeals for the circuit in which the district court is located.

iii. The U.S. Supreme Court is a court of discretionary review.

1. It hears only (more or less) the cases that it wants to hear.
a. Of the roughly 7,000 cert petitions it receives each year, the Supreme Court requests briefing and grants oral argument only in around 100.

iv. The U.S. Supreme Court will grant review

1. to resolve a conflict among multiple federal circuits in the interpretation of federal law.

2. to resolve an important question of federal law.

3. to review a decision of a lower court (U.S. District, U.S. Court of Appeals, or state court of last resort) that is in conflict with Supreme Court precedent.
v. There are two broad categories of justices on the Supreme Court who have common approaches to constitutional interpretation [explain that these are simplifications and that legal scholars probably would argue that these categories do not tell the whole story]
1. Conservative: Strict constructionist – the text of the Constitution and federal laws mean exactly what they say—no more and no less.  Hold federalist principles.
2. Liberal: you have to look beyond the plain words and get to the policies behind the text of the Constitution and federal laws, especially in the context of individual rights.  The federal government is not as constrained by federalism as the conservatives believe.
c. Triad Exercise: Arguing from Precedent - Affirmative Action Case Study (25 minutes)
i. Begin with a disclaimer that we will be talking about an issue, affirmative action, that is extremely controversial and that reasonable people can and do disagree over.
1. Show the students the text of the Fourteenth Amendment’s Equal Protection Clause.

2. Have the students read summaries of the Bakke and Grutter cases.
3. Show the students the facts of the Quahog (aka Seattle) Public Schools case.  Ask them to predict how the Supreme Court will decide the case.  Divide the class into groups of three, with “ones” arguing for the parents, “twos” arguing for the school district, and “threes” deciding the case as Supreme Court justices.
4. Poll the justices to see how they decided the case.

IV. Evaluation

a. Participation in group brainstorming

b. Participation in the Triad Exercise

c. Homework Assignment

V. Assignment

a. Write a one and a half to two page paper summarizing the best arguments for and against the legality of the school district case that is discussed in the classroom triad exercise.  Write about which position you think is the correct one (which position do you agree with) and why.  Finally, write how you think the U.S. Supreme Court would decide the case.  Support your conclusion based on the constitutional interpretation methods of the current Supreme Court justices.
Affirmative Action Precedent - Triad Exercise
The Fourteenth Amendment of the Constitution was ratified by the states in 1868, principally to prevent southern states from discriminating against freedmen.  The text of the amendment states that:
No State shall . . . deny to any person within its jurisdiction the equal protection of the laws.

The exact meaning of the Fourteenth Amendment’s Equal Protection Clause has been debated since its ratification.  Some contend that it prohibits a state governmental agency from ever classifying individuals on the basis of their race.  Others argue that governmental agencies may classify citizens based on race in order to fulfill the higher purpose of the Fourteenth Amendment (basically, to protect the civil rights of all Americans).  A state governmental program may classify individuals on the basis of race if two criteria are met: 1) the program must promote a compelling government interest; and 2) the program must be “narrowly tailored”—that is, it must be no broader than necessary—to serve that compelling government interest.
The following cases involve government agencies (public universities, in both cases) that were classifying their applicants on the basis of race in order to increase minority student enrollment.  Read the cases carefully.  Then read the fact pattern at the end and conduct the triad exercise.
Regents of the University of California v. Bakke (1978)
Allan Bakke (pronounced “Bah-kee”) applied to the University of California-Davis Medical School. The school had been founded 12 years earlier, in 1966, with an entering class of 50 students. The first class contained three students of Asian descent and 47 white students. Over the next two years, the Medical School designed two admissions programs: one that whites with certain criteria would be admitted through and another special program designed for minority applicants. To apply to the school, an applicant had to have a minimum GPA of 2.5. The applicant's Medical College Admissions Test score, GPA, letters of recommendation, extracurricular activities and other biographical data as well as an interview were also rated by five committee members to produce a benchmark score of up to 500.

Minority applicants, on the other hand, went through a different admissions process. Minority applicants who checked a box stating they wished to be considered as "economically and/or educationally disadvantaged" applicants were directed to the separate admissions committee. Minority applicants did not have to meet the 2.5 GPA requirements of regular applicants. Minority applicants competed for 16 seats out of 100 among each other and were insulated from competition from the regular applicant pool.

Bakke applied to the school in 1973 and 1974 and was denied both times. In 1973 he had a benchmark score of 468 out of 500, but no regular applicants were admitted after him with a score below 470. Bakke, however, was not considered for four special admissions slots which had not yet been filled. Bakke wrote a letter of complaint to Dr. George H. Lowrey, the Associate Dean and Chairman of the Admissions Committee, complaining the special admissions program was not what it claimed to be (a program to help the underprivileged), but a racial and ethnic quota.  In 1974 Bakke again applied to the school and received a score of 549 out of 600. His lowest score, of 86, was from Dr. Lowrey, who found Bakke "rather limited in his approach" to the problems of the medical profession, and was disturbed by Bakke's "very definite opinions, which were based more on his personal viewpoints than upon a study of the total problem[.]" In both years that Bakke applied, minority applicants were admitted under the "special admissions" program with GPAs, MCAT scores and benchmark scores significantly lower than Bakke's.

Bakke then filed suit seeking an injunction to allow him into the medical school claiming that the school had discriminated against him on the basis of his race and thus violated his rights under the Equal Protection Clause of the Fourteenth Amendment, the California Constitution, and Title VI of the Civil Rights Act of 1964. The California Supreme Court favored Bakke, in a vote of eight to one, and the university appealed to the United States Supreme Court.

The Supreme Court ruled that race could be one, but only one, of numerous factors used by discriminatory boards, like those of college admissions.  Justice Powell found that quotas insulated minority applicants from competition with the regular applicants and were thus unconstitutional because they discriminated against regular applicants. This was an example of reverse discrimination. 
Justice Powell, however, stated that universities could use race as a “plus” factor.

Grutter v. Bollinger (2003)
The case originated in 1996 when Barbara Grutter, a white Michigan resident with a 3.8 GPA and 161 Law School Admissions Test (LSAT) score, was rejected by the University of Michigan Law School.  She filed suit in December 1997, alleging that the university had discriminated against her on the basis of race in violation of the equal protection clause of the Fourteenth Amendment to the United States Constitution and Title VI of the Civil Rights Act of 1964. She said she was rejected because the Law School used race as the "predominant" factor, giving applicants belonging to underrepresented minority groups (African Americans, Hispanics, and Native Americans) a significantly greater chance of admission than White and Asian American applicants with similar credentials. She argued that the university had no compelling interest to justify the use of race in that way.

The named defendant in the case was Lee Bollinger, the president of the university, who fought for the university's status quo, which was to give minorities an advantage, with the purpose of achieving racial diversity in the student body.

In the court's ruling, Justice O'Connor's majority opinion held that the United States Constitution "does not prohibit the law school's narrowly tailored use of race in admissions decisions to further a compelling interest in obtaining the educational benefits that flow from a diverse student body."  The Court held that the law school's interest in obtaining a "critical mass" of minority students was indeed a "tailored use."  Justice O'Connor noted that sometime in the future, perhaps twenty-five years hence, racial affirmative action would no longer be necessary in order to promote diversity.  The opinion implied that affirmative action should not be allowed permanent status and that eventually a "colorblind" policy should be implemented.  The opinion read, "Race-conscious admissions policies must be limited in time. The Court takes the Law School at its word that it would like nothing better than to find a race-neutral admissions formula and will terminate its use of racial preferences as soon as practicable.  The Court expects that 25 years from now, the use of racial preferences will no longer be necessary to further the interest approved today."  The phrase "25 years from now" was echoed by Justice Thomas in his dissent.
Parents Against Bussing Schoolchildren Totally v. City of Quahog, RI
Facts of the Case

The Quahog School District allowed students to apply to any high school in the District. Since certain schools often became oversubscribed when too many students chose them as their first choice, the District used a system of tiebreakers to decide which students would be admitted to the popular schools. The second most important tiebreaker was a racial factor intended to maintain racial diversity. If the racial demographics of any school's student body deviated by more than a predetermined number of percentage points from those of Quahog's total student population (approximately 40% white and 60% non-white), the racial tiebreaker went into effect. At a particular school either whites or non-whites could be favored for admission depending on which race would bring the racial balance closer to the goal.

A non-profit group, Parents Against Bussing Schoolchildren Totally (PABST), sued the District, arguing that the racial tiebreaker violated the Equal Protection Clause of the Fourteenth Amendment as well as the Civil Rights Act of 1964 and Rhode Island state law. A federal District Court dismissed the suit, upholding the tiebreaker. On appeal, a three-judge panel of the U.S. Court of Appeals for the First Circuit reversed, holding the tiebreaker was unconstitutional (that it violated the Equal Protection Clause).

Under the Supreme Court's precedents on racial classification in higher education (college and graduate school), Grutter v. Bollinger and Gratz v. Bollinger (undergraduate admissions), race-based classifications must be directed toward a "compelling government interest" and must be "narrowly tailored" to that interest. Applying these precedents to K-12 education, the First Circuit Court found that the tiebreaker scheme was not narrowly tailored. The District then petitioned for an "en banc" ruling by a panel of First Circuit judges. The en banc panel came to the opposite conclusion and upheld the tiebreaker. The majority ruled that the District had a compelling interest in maintaining racial diversity. Applying a test from Grutter, the Circuit Court also ruled that the tiebreaker plan was narrowly tailored, because 1) the District did not employ quotas, 2) the District had considered race-neutral alternatives, 3) the plan caused no undue harm to races, and 4) the plan had an ending point.
Problem:

Students assigned Role #1: You represent PABST.  Argue that the Quahog system violates the Equal Protection Clause by improperly considering race in high school admissions.  Support your argument based on the rulings in Bakke and Grutter.
Students assigned Role #2: You represent the Quahog School District.  Argue that the Quahog system does not violation the Equal Protection Clause.  Support your argument based on the rulings in Bakke and Grutter.

Students assigned Role #3: You are a Supreme Court justice.  Consider the arguments of both parties and reach a decision as to whether or not the Quahog system violates Equal Protection.  Be prepared to defend your decision to your fellow justices.
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