NAME:

Meredith Higashi 

LESSON:
Search & Seizure through a Structured Academic Controversy (SAC) and Supreme Court Simulation  
SOURCE:
Kyllo v. United States, 533 U.S. 27 (2001), Briefs for the Parties, Washington Supplement; original peer teaching lesson plan 
TIME AND DAY:
One 50-hour class period 

MATERIALS:
Handouts for the SAC activity
I. GOALS

A.
Clarify and review 4th Amendment concepts, including the exclusionary rule (ideally covered in an introductory 4th Amendment lesson or earlier homework assignment from the Street Law textbook)

B.
Introduce students to balanced discussions about controversial issues
C.
Enable students to step into the role of the Supreme Court by assessing policy considerations and arriving at a judgment 
D.
Provide a foundation for future classroom debates and active learning exercises
II. OBJECTIVES
A.
Knowledge
1.
Learn and identify the key facts of a real case

2.
Identify reasons for and against a particular outcome in a case

3.
Understand and develop arguments about what constitutes a 4th Amendment search 

4.
Understand that the Constitution and other laws are open to different interpretations and applications 

5.
Develop a more concrete understanding of the 4th Amendment warrant requirement and the exclusionary rule 


B.
Skills


1.
Active listening



2.
Sharing opinions in a clear and concise manner



3.
Summarizing arguments made by others



4.
Collaborating with peers


5.
Developing critical thinking skills through brainstorming

6.
Engaging in respectful debate on opposing views  

C.
Attitude


1.
The study of our constitutional rights can be interesting

2.
The study of our constitutional rights is applicable to situations that we can readily envision

3.
Knowledge of the law can help us protect our own rights, such as the right to privacy



4.
Because laws are open to different interpretations and applications, 



different perspectives enhance our understanding of what the “law”




is



5.
Respecting and understanding others’ viewpoints is instrumental to




the learning process 
III. CLASSROOM METHODS
A. Write the lesson’s objectives on the board.

B. Introduce the activity: “Structured Academic Controversy on Search and Seizure” 
a. Tell students that they will have the opportunity to apply Fourth Amendment concepts to the facts of a real case.

b. Pass out the procedure handouts, the worksheet handouts, and the summary of the Kyllo case.  
c. Tell students that perspectives about permissible police behavior under the Fourth Amendment can often create controversy, and that they will be participating in an activity that will help them discuss the issue.  The goal is for students to learn about and articulate both sides of the issue so that they can come to their own informed conclusions.  
i. Summarize how the class objectives relate to our activity:  students will develop skills in listening, stating opinions based on opposing arguments, engaging in meaningful dialogue with others who may have different views, and seeking common ground.  
ii. Emphasize that another goal is to help students learn to critique the ideas of others without critiquing the individuals themselves

d. Tell students that the question they will be discussing involves whether the government’s use of a particular technological device was a “search” that would have required a warrant under the Fourth Amendment.

C. Go over the procedure for the activity 

a. Direct attention to the “Procedure” handout.  Go around the room and allow each student to read one of the bullet points.  Make sure that everyone understands the procedure before moving on.  
D.
Introduce the case (Kyllo v. United States)
a.
Read the facts of the case as a whole group, with each student reading a sentence or two.  Have students highlight important facts.  

b.
Check for understanding of the case.  Example questions: 

i. Where did the activity take place?  

ii. What was the thermal-imaging device?  What could it detect?

iii. What happened as a result of the scan?  

c.
Go around the room and have students share what facts they think are important; take notes on the board.  Leave the notes on the board for students to refer to during the activity.  
d.
Finally, have the students each write down their initial opinion on what the ruling should be.  


E.
Divide the students

a.
Have students divide into groups of four using a count-off and ask students within each group to pair off.  

b. Assign each pair a position on the case (“Team Yes” or “Team No”).  Have the pairs begin brainstorming on their own.  Make sure the pairs take notes.  

c. Go around the groups to check on their progress.  Once students have some of their own ideas, announce to the class that you will be passing out handouts that summarize the arguments each side used in the actual case.  
d. Have the pairs return to their group of four.  Ask students to take turns sharing their arguments; the listening side should take notes and ask any questions they may have.  The students will then switch sides presenting.

e. Tell the students they will now have a few minutes to discuss all of the arguments.  
i. Have them try to reach a consensus on the issue of whether there was a search in this case.  Have them record their discussion, particularly any barriers to consensus.
ii. Have them select a student who will represent the group. Tell the group that if they do not reach consensus, this representative will be able to make the deciding “vote” for the group.  

f. Have the whole class reconvene and ask the group representatives stand at the front of the classroom.  These representatives will be acting in the role of Supreme Court justices.  

i. Each representative will cast his or her vote based on the consensus or discussion among his or her group.

ii. Tally the votes and record the Court’s ruling.  

g. Compare the mock Court’s decision with the decision by the real Supreme Court.

i. By a 5-4 vote, the Court determined that there was a search and that a warrant was therefore required.  (Make sure students understand the consequence of violating the warrant requirement – the evidence had to be excluded.)

ii. Share the holding:  The government’s use of a thermal imaging device (a device that is not in general public use) to explore the details of a home that would have been unknowable without physical intrusion constitutes a search under the Fourth Amendment.   

h. Class debrief

i. Ask the Supreme Court justices to briefly explain their conclusions.

ii. Allow other students to contribute to the discussion.

iii. Share with the students some examples from Washington law.
1. In the 1994 case of State v. Young (123 Wash.2d 173), the Washington Supreme Court ruled that the use of an infrared thermal detection device to perform a warrantless surveillance of a home was a violation of the Washington Constitution and the Fourth Amendment.  The evidence from the surveillance had to be excluded.  Note that this case was factually very similar to Kyllo.   
2. In the 1996 case of State v. Rose (128 Wash.2d 338), the Washington Supreme Court declined to exclude evidence of marijuana inside of a home obtained when a police officer used a flashlight to look through an unobstructed window.  (You could ask students whether they believe it was the use of a common flashlight or the presence of an unobstructed window – or both – that distinguishes this case.)
iv. Ask students questions about the cases they have just learned about.  
1. Was the Supreme Court correct in determining that the reasonable expectation of privacy extends to use of particular devices that are not in general public use?  

2. What devices do we not have a reasonable expectation of privacy against?  Flashlights, as in Rose?  Binoculars?   

3. Has their expectation of privacy changed as a result of their discussion?  

IV.
EVALUATION
A.
Active listening and participation during the activity

B.
Thoughtfulness of response to the homework assignment (below).  Students should be able to clearly and concisely express their opinions.  
V.
ASSIGNMENT DUE NEXT CLASS
A.
In one page or less, discuss today’s SAC activity on the Kyllo case.  What was your initial opinion of the case?  What would you have ruled after going through the whole activity?  Did your position change as a result of the discussion with your small group?  Make sure to explain the best arguments for your position or against the other position.  

 
PROCEDURE FOR SEARCH AND SEIZURE STRUCTURED ACADEMIC CONTROVERSY (SAC)

What do we get out of a structured discussion on a controversial issue?  
· Improve ability to actively listen, to articulate ideas, and to engage in meaningful dialogue with others  
· Practice stating opinions by using supporting arguments
· Learn how to explain reasons both for and against your favored position
· Demonstrate openness to others’ viewpoints and a willingness to seek common ground 
What are the groundrules for this sort of discussion?  
· Challenge ideas, but do not challenge people
· Listen attentively and respectfully to others
· Encourage and allow everyone in your group to contribute to the discussion
· Make sure that everyone’s input is understood – ask questions if you need clarification
Step 1:  Learn the facts of the controversy

· Read the case summary carefully 
· Highlight important points
· Write down your initial opinion:  how would you rule on this controversy?  
Step 2:  Examine a position

· Work with your partner to understand the main points of the case 
· Brainstorm the best arguments for your position

· Take notes on your worksheet

· After you have spent some time coming up with your own ideas, you can look at the handout that supports your position

Step 3:  Share your position and learn the other side’s perspective

· Meet with a pair that has studied the opposite position

· The first pair presents their arguments and makes the best case for its position; the second pair will take notes and have an opportunity to ask questions and have them clarified

· The pairs will switch and repeat the last step 
Step 4:  Discuss the issue

· Groups should now consider all of the arguments and discuss the issue

· Group members may change your position if you are convinced by other arguments

· Try to reach consensus (common ground) on the issue; if you can’t, figure out where your differences lie

· Take notes and choose a group representative (someone who has not been a group representative yet) to share the results of your discussion with the class by serving as a Supreme Court justice
SEARCH AND SEIZURE:

STRUCTURED ACADEMIC CONTROVERSY (SAC) WORKSHEET

Is the police use of a thermal-imaging device a “search” under the Fourth Amendment (thus requiring a warrant)?  
TEAM “YES”





TEAM “NO”

Main arguments for the defendant:
Main arguments for the government:  

Any issues that Team “No” wants


Any issues that Team “Yes” wants clarified:





clarified:
Response from Team “Yes”:
Response from Team “No”:
Group consensus (or decision by the appointed group representative):  

Reasons:  

STRUCTURED ACADEMIC CONTROVERSY (SAC)

SEARCH AND SEIZURE
(Kyllo v. United States was decided by the United States Supreme Court in 2001)

In 1991, a federal agent came to suspect that an individual named Danny Lee Kyllo was growing marijuana in his home.  Indoor marijuana growth typically requires the use of high-intensity lamps.  Early one morning in January 1992, the federal agent and his partner parked outside of Kyllo’s home armed with a thermal-imaging device.  A thermal-imaging device can detect relative amounts of infrared radiation; virtually all objects emit such radiation, even though it is not visible to the naked eye.  At the time, these devices were used by law enforcement but not generally by the public.   


From their car across the street, the federal agents used the thermal-imaging device to scan Kyllo’s home.  The imager converted the radiation from the home into images based on relative degrees of warmth – black was cool, white was hot, and shades of gray indicated other differences in heat.  In that respect, the imaging device operated somewhat like a video camera showing heat images.  The agents’ scan of Kyllo’s home took only a few minutes.  It showed that the roof over the garage and a side wall of Kyllo’s home were relatively hot compared to the rest of the home.  Also, his home was substantially warmer than neighboring homes within his triplex.  


Based on the scan, the federal agents concluded that Kyllo was using high-intensity lamps to grow marijuana in his home.  The information from the thermal-imaging scan contributed to a judge’s decision to issue a warrant to search the inside of Kyllo’s home.  The agents who searched the home found more than 100 marijuana plants inside.  Kyllo was charged with one count of manufacturing marijuana in violation of a federal law.  At his trial, he asked the district court to suppress the marijuana evidence because the agents had conducted the thermal-imaging scan without a warrant.  He argued that the thermal-imaging scan itself was a search.    

Unless an established exception applies, the Fourth Amendment requires the government to have a warrant in order to conduct a search or seize evidence.  Was the thermal-imaging scan of Kyllo’s home a “search?”
ARGUMENTS FOR THE GOVERNMENT

· The use of a thermal imager to detect heat radiating from the exterior of Kyllo’s home was not a “search” within the meaning of the Fourth Amendment; the device did not invade the home or reveal detailed activities within the home itself

· The use of the thermal imager to locate hot spots on the exterior of the home did not intrude upon any expectation of privacy that society recognizes as reasonable (for example, it is not like a case in which the  government attaches an electronic listening device to the outside of a public telephone booth)

· Technological observations may implicate Fourth Amendment rights, but not every such observation is a “search”

· The use of the thermal imager can be distinguished from other equipment, like x-ray devices or microphones that can actually detect activity through solid walls; the thermal imager could not penetrate the walls or “see” into the home’s interior 

· The agents’ observation from a public place (the street) of an area exposed to the public (the exterior of the home) is not ordinarily a “search”

· The use of technology to observe an area exposed to the public (the exterior of the home) does not constitute a “search” when private areas and activities are not observed

· The government’s inference, or conclusion, that the heat came from a source inside the home does not make the thermal-imaging scan itself a “search” of the home
Source:  Brief for the United States in Kyllo v. United States, 533 U.S. 27 (2001)  
ARGUMENTS FOR DANNY LEE KYLLO
· The Supreme Court has repeatedly emphasized that the right to retreat and be free in one’s home from unreasonable government intrusion is at the very core of the Fourth Amendment; the thermal imaging detects invisible thermal radiation as it passes through the walls of a home, which are our most basic boundaries of personal privacy

· The Fourth Amendment protects people’s reasonable expectations of privacy, and Kyllo’s expectation of privacy against the thermal imaging scan was reasonable  

· Even though the thermal imaging did not physically penetrate the home, it revealed information – the specific location of heat sources inside the home – that would otherwise not have been known without physical entry 

· Kyllo did not knowingly expose the thermal radiation to the public; without the device, which is not in general public use, thermal radiation is invisible to the naked eye

· Technology that exceeds the human senses destroys the ability to maintain privacy

· Permitting thermal imaging without a warrant will put people at the mercy of increasingly sophisticated technology (for example, devices that can track the movement of people inside a home, reveal if something is hidden in a wall, or show where rooms are located); in other words, where would you draw the line between permissible devices and non-permissible ones?    

Source:  Brief for Danny Lee Kyllo in Kyllo v. United States, 533 U.S. 27 (2001)  
