Model Lesson Plan-Connor Moran 2010
Introduction to Criminal Law—Search and Seizure
Adapted from Arrest 2009 Lesson Plan by Lauren Hemmingway and Gold, Washington Supplement, WA State Supreme Court Case State v. Barber 118 Wash.2d 335 (1992)
Time: 50 minutes


 I. Goals:
A. Understand the Fourth Amendment and the protection it provides. 
B. Recognize that “probable cause test” has no clear answers.                                                                                                                                      
C. Know the difference between probable cause and reasonable suspicion. 
D. Feel more positively about the criminal justice system. 
 II. Objectives
 A. Knowledge Objectives - As a result of this class, students will be able to:
 i. Explain and identify when arrest occurs.
 ii. Describe the relationship between an arrest and the Fourth Amendment.
 iii. Explain the factors used to determine probable cause. 
 iv. Explain why probable cause may be difficult to determine. 
 v. Discuss the issues that come up when trying to determine if police officers have probable cause to make a stop or detain an individual.  
 vi. Describe what a person should and should not do if arrested. 
 B. Skills Objectives - As a result of this class, students will be able to:
 i. Respond more appropriately when questioned by police.
 C. Attitudinal Objectives - As a result of this class, students will be better able to feel:
 i. That the system does protect their rights.
 ii. That they can be confident and prepared when confronting police
 III. Classroom Methods
 A. Preparation: 
 i. Before class, find three student volunteers to act in the roleplay.  Provide them with copies of the roleplay "script" ahead of time, so they can be familiar with their roles.
 ii. Prepare copies of the Probable Cause Continuum handout, front and back (attached below).
 iii. Bring in props for the roleplay: A brown paper bag, with two house phones and a carton of cigarettes (or something to stand in), a duffle bag full of objects, and a fairly large object covered in a blanket.  These should be objects that would be taken from a home.  You can modify what specific objects are mentioned in the skit to match what you have available.
 iv. The ACLU produces wallet-sized guides to what to do if arrested.  You may wish to print these out to give to students.  These are available for download at: http://www.aclu.org/files/pdfs/racialjustice/rp_bustcard_eng_20090929.pdf 
 B. Part One: Lecture for 20 minutes on the Fourth Amendment and Arrest (teacher one lecture for 10 minutes and teacher 2 for 10 minutes), using attached powerpoint
 i.  What does it mean to Arrest someone? (Slide 1)
 ii. Arrest: to take a person suspected of a crime into custody. (Slide 2)
 iii. When is a person under arrest?  (Slide 3)
 iv. When a person is taken under custody and under the circumstances a reasonable person wouldn't feel free to leave (Slide 4)
 v. Ask: Does a person have to be in handcuffs to be under arrest? No--the circumstances just have to be such that a reasonable person wouldn't feel free to leave?  Ask "What might be an example?"
 vi. What limits police's ability to legally arrest someone? (Slide 5) Ask for a student volunteer to read the 4th Amendment
 vii. The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable reaches and seizures, shall not be violated, and no Warrant shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
 viii. What does that mean for arrests? (Slide 6) 
 a) Can't arrest unreasonably (Slide 7)
 b) Arrest requires "Probable Cause" (Slide 8)
 ix. Show Slide 9, probable cause continuum (At this point, you may also want to pass out the Probable Cause Continuum handout)




No 		Hunch		Suspicion	Reasonable 		Probable 	Beyond a 
Information				Suspicion		Cause		Reasonable Doubt

 x. Explain each entry on the Probable Cause Continuum
 a) No information--officer knows nothing about particular person or crime
 b) Hunch--Officer has gut feeling but cannot point to any specific facts
 c) Suspicion--Officer knows a minor fact suggesting person, or a major fact from an unknown or unreliable source
· Example 1: Officer stops a person on the street. The person puts a hand in a pocket
· Example 2: Officer finds a piece of paper on the street saying that a particular person is selling drugs
 d) Reasonable Suspicion--Officer knows several minor facts or a major fact pointing to a particular person engaged in illegal activity
· Example: A teacher standing outside a girls' lavatory smells cigarette smoke coming from the lavatory.  The only two girls in the lavatory then leave together.  The teacher has reasonable grounds, but not probable cause, to believe the girls have cigarettes in their purse (a violation of a school rule).
 e) Probable Cause--Officer has a reasonable belief that a particular person has committed a crime.
· Example:  Police receive a radio report of a bank robbery.  An officer sees a man matching the description of the robber waving a gun
 ii. What is an arrest warrant? (Slide 10)
 a) An arrest warrant is a court order to take someone into custody
 b) A judge issues a warrant when he or she decides there is probable cause to arrest
 c) Police often arrest people without a warrant when there is probable cause (Slide 11--Warrant Not Always Needed)
 iii.  When can Police Officers stop someone to investigate? (Slide 12)
 a) Just because police don't have probable cause to arrest, doesn't mean can't stop
 b) If the police have a well founded suspicion they can stop a person, identify themselves, and ask the person for identification and to explain their activities. (Slide 13--back to continuum)
 c) Courts decide when a police officer's stop was proper. They ask:
· Why the police stopped the person
· How long the police stopped the person
· How much the stop affected the person's liberty
· What crime the police were investigating
· How dangerous the person was likely to be
· 
 C. Part Two: Roleplay activity
 i. If you haven't already done so, pass out the attached handout.  On the front side is the Probable Cause Continuum with brief explanations.  Beneath and on the back side are 8 sets of the continuum for students to mark where the officer is on the continuum each time you stop the roleplay.
 ii. You will act as the narrator for the skit, and call out "Stop" when each of the numbered actions listed on the handout is complete.
 iii. Set the stage by explaining that it is May 25, 1987 at about 8pm. Officer Hershey of the Bellevue Police Department in Bellevue, one of the most affluent cities in Washington State, is patrolling the pre-dominantly white neighborhood. Three young African-American men are seen walking carrying items in their hands. One is carrying an item wrapped in a blanket, another a duffel bag, and the third male is carrying a brown paper bag.
 iv. Ask the students to mark their sheets with what level of suspicion the police officer has based solely on those facts known to the officer at that time. They should mark on the continuum marked Point 1.  Tell them to list all facts that support that level.
 v. Either have a copy of the continuum on the board or on an overhead sheet that you can mark up.  Ask students to raise their hand to mark what level of suspicion they are at.  Probe them for why they say what they say.
 vi. If it doesn't come up as part of the questioning, ask whether the police officer should be able to take into account the fact that this is a group of African-Americans in a neighborhood where most residents are white.  Discuss student answers.
 vii. Have students act out the first action on the sheet.  Say STOP.  Narrate if the action was unclear.  Ask students to mark on their own papers what level of suspicion is warranted, and to note any facts that they base that on.  Ask students to raise their hands for each level of suspicion.  Discuss the level with students.  Emphasize that there isn't one right answer--the continuum is just that, a continuum and people will disagree.  You can suggest this by marking off an area of the continuum that represents where the class mostly feels the level of information is.
 viii. Continue this through all eight points.
 ix. After finishing the roleplay, debrief the participating students
 a) How did the arrestees feel about being confronted by the police
 b) How do you think the police officer felt?  Did he or she feel there was adequate information to arrest?  When exactly?
 x. After debriefing, roleplayers may be seated.  Explain that this is based on a real Washington case, State v. Barber, 118 Wash. 2d 335, 823 P. 2d 1068 (1992).  Describe the holding of the case.
 a) In this case, the Washington Supreme Court reviewed the legality of the initial investigative (Terry) stop of the individuals and determined that the lower trial court did not set forth sufficiently the specific facts that led the police officers to suspect the young men of illegal activity, but only that they were black men in a predominantly white neighborhood (the “racial incongruity” factor). 
 b) The court found that "racial incongruity"--the fact that people of one race are “out of place” or in an area in which most residents are of a different race cannot be taken into account for purposes of establishing reasonable suspicion for a stop.
 c) The court remanded the case back to the trial court, to determine what, if any, additional facts the police relied on in making the initial stop.  
 D. Part 3: What should you do if stopped by police? (if time allows, allow students to respond what they think.)  Be sure to give the following advice:
 i. Do not be hostile or uncooperative
 ii. HOWEVER, that does not mean that it is necessary to consent to a search--consenting to a search can make even a completely unreasonable search constitutional.  A person can politely refuse.
 iii. Remember what happened.
 iv. If you feel your rights are being violated, it is best not to argue with the police officer--that won't help.  Make sure you pay attention and inform your lawyer.  The courts will decide whether your rights have been violated.
 IV. Evaluation
 A. Student discussion in class.
 B. Turned-in copies of the Probable Cause Continuum handouts, with marked suspicion levels and supporting facts.
 C. Assignment (below)
 V. Assignment
 A. Turn in completed Probable Cause Continuum handouts.
 B. Write a one page paper about whether the court made the correct decision in State v. Barber.
Name:   				

Probable Cause Continuum


	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

 a) No information--officer knows nothing about particular person or crime
 b) Hunch--Officer has gut feeling but cannot point to any specific facts
 c) Suspicion--Officer knows a minor fact suggesting person, or a major fact from an unknown or unreliable source
· Example 1: Officer stops a person on the street. The person puts a hand in a pocket
· Example 2: Officer finds a piece of paper on the street saying that a particular person is selling drugs
 d) Reasonable Suspicion--Officer knows several minor facts or a major fact pointing to a particular person engaged in illegal activity
· Example: A teacher standing outside a girls' lavatory smells cigarette smoke coming from the lavatory.  The only two girls in the lavatory then leave together.  The teacher has reasonable grounds, but not probable cause, to believe the girls have cigarettes in their purse (a violation of a school rule).
 e) Probable Cause--Officer has a reasonable belief that a particular person has committed a crime.
· Example:  Police receive a radio report of a bank robbery.  An officer sees a man matching the description of the robber waving a gun
 f) Beyond a Reasonable Doubt--Necessary to convict a person of a criminal offense in court.  When there is no doubt about the guilt of the particular defendant that a person could provide a sensible reason for.

ASSIGNMENT
Each time the roleplay stops, mark on the following lines where in the probable cause continuum you think the police officer is.  Below the line note any facts that support this.

Point 1:

	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

Facts:

Point 2:

	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

Facts:


Point 3:

	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

Facts:

Point 4:

	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

Facts:

Point 5:

	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

Facts:

Point 6:

	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

Facts:

Point 7:

	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

Facts:

Point 8:

	
No 		Hunch		Suspicion	Reasonable 	Probable 	Beyond a 
Information				Suspicion	Cause		Reasonable Doubt

Facts:


Instructions for Arrestees 
You are going to act out the following scenario in front of your class. Three of you will be playing the roles of arrestees/defendants from an actual case. One of you will be carrying a gym bag. Another will be carrying a brown bag. The third will carry an item wrapped in a blanket. You will out each fact in the order listed. After each specific act, the instructor will stop the scene so we can get input from your classmates. It will be important for you to remain in character throughout the entire scene in order to make the skit as real as possible. 

Setting: 
Bellevue Washington in the late 1980s. It is spring in Washington and you are walking with your three friends in an area predominantly white. You are three young African-American males walking around 8 pm. You are carrying items as you are walking. 

Actions: 
1. You are walking in Bellevue Washington. One of you is carrying a duffle bag, another a brown bag, and the third friend is carrying an item wrapped in a blanket. 
2. You see a police officer and glance at him and each other. You continue to walk. 
3. One of you, carrying a blanketed bundle, decides to throw the item into the bushes beside the road. 
4. The police officer turns around.  He leaves the car, pats all of you down for weapons but finds none. One of you, carrying the brown paper bag, puts the bag down. Two house telephones and two cartons of cigarettes come into full view. 
5. The officer asks Darron Barber, the male carrying the duffel bag, questions but he refuses to answer. He makes a move as if he is going to leave the scene. 
6. The police officer handcuffs Darron. The police officer questions Chris Barber, who is carrying the brown paper bag. Chris says that he and his friend Darron are helping the third male Kim who is moving and needed help carrying his stuff. 
7. The police officer takes aside the third male, Kim, who had thrown the bundle into the bushes. Kim tells him that that the other two males are moving and that he is helping them.  After talking with Kim, the officer goes back to where the other two are standing. 
8. By this time the police officer, who had called for back-up before stopping the three friends, gets a call from a police officer about a robbery that had occurred a few blocks away. The items stolen are the same items that the officer finds in the duffel bag, brown bag, and blanket. The officer then arrests all three men for burglary. 
Instructions for Police Officer
You are going to act out the following scenario in front of your class. You will be playing an officer from an actual case. You are asked to act out each fact in the order listed. After each specific act, the instructor will stop the scene so we can get input from the audience (your classmates). It will be important for you to remain in character throughout the entire scene in order to make the skit as real as possible. 

Setting: 
Bellevue Washington in the late 1980s. While on patrol you see three African-American males walking with items in their hands. 

Actions: 
1. The three males are walking: one of them is carrying a duffle bag, another a brown bag, and the third friend is carrying an item wrapped in a blanket. 
2. When they see you, they glance at you and then each other. They continue to walk. 
3. One of them, carrying a blanketed bundle, decides to throw the item into a brush. 
4. You turn around and get out of the car. You pat all of them down for weapons but find none. When the male with the brown paper bag puts the bag down, you notice two telephones and two cartons of cigarettes that come into full view. 
5. You ask Darron Barber, the male carrying the duffel bag questions but he refuses to answer. He then makes a move as if he is going to leave the scene. 
6. You handcuff Darron. You question Chris Barber who is carrying the brown paper bag. He tells you that he and his friend Darron are helping the third male Kim who is moving carry his stuff. 
7. You take aside the third male, Kim who threw the bundle into the bush. Kim tells you that that the other two males are moving and that he is helping them.  After talking with him you go back to where the other two males are standing. 
8. By this time you hear back from the police officer you had called before making the stop. They tell you of a robbery that had occurred a few blocks away. The items stolen are the same items that you find in the duffel bag, brown bag, and blanket. You arrest them for burglary. 

