NAME:

Boris Reznikov

LESSON:
Right of Privacy: 4th \Amendment and Article I, § 7 of the Washington Constitution 

SOURCE:
Street Law Handbook, Street Law Teacher’s Guide, State v. Ladson, 138 Wn.2d 343, 348, 979 P.2d 833 (1999), Whren v. United States, 517 U.S. 806, 116 S.Ct. 1769, 35 L.Ed.2d 89 (1996).
TIME AND DAY:
One 100-minute class period (double-block) [can be shorter if necessary]

MATERIALS:
PowerPoint presentation; Script for students doing Role Play
I. GOALS

A.
Introduce basic 4th Amendment concepts, including the exclusionary rule

B.
Introduce Washington’s Constitution and how it differs from federal

C.
Introduce students to balanced discussions about controversial issues
D.
Enable students to step into the role of the Supreme Court and consider future policy considerations
E.
Provide a foundation for subsequent classroom debates and active learning exercises
II. OBJECTIVES
A.
Knowledge
1.
Learn and identify the key facts of a real case

2.
Identify reasons for and against a particular outcome in a case

3.
Learn how a court may justify an outcome 

4.
Understand that the constitution is open to different interpretations and applications

5.
Understand the exclusionary rule and its rationale

6. 
Understand the warrant requirement of the 4th amendment and what makes a warrant valid

7. 
Recognize the different exceptions to the warrant requirement

8.
Understand arguments about what constitutes a 4th Amendment search

9.
Understand the differences between the national and state constitutions


B.
Skills


1.
Active listening



2.
Collaboration with peers



3.
Critical thinking skills through brainstorming

4.
Develop confidence in stating opinions in a clear and concise manner



5.
To be able to see the opposing view



6.
Engaging in respectful debate


C.
Attitude


1.
The study of our constitutional rights can be really interesting



2.
Knowing the law can help an individual protect their privacy

3.
Because laws are open to different interpretations and applications, each person’s perspective enhances our understanding of what “law” is

4.
Respecting and understanding others viewpoints is instrumental to gaining more knowledge

III. CLASSROOM METHODS
A. Write objectives on the board.

B. Quickly introduce that we are now moving onto criminal procedure and today we are going to concentrate on searches and the right to privacy. 
C. PowerPoint Presentation on Search and Seizure (30 minutes)

a. See slides attached.
b. Answer student questions as they arise.
c. Make sure to make it an interactive presentation so students pay attention and participate (do not just lecture).
d. You can make this a shorter presentation by not going as much into each area, and just quickly highlighting it. 

D. Activity: Pretextual Stops (60 minutes)

a. Role Play

i. Transition from the PowerPoint to the activity by explaining to the students that they will now have the opportunity to apply their knowledge to a real case.

ii. Pick some volunteers to put on a “skit.” Have the volunteers read from the script to act out the scenario while everybody else watches.

iii. See handout for the script.

b. Debate

i. After the scenario is acted out, explain to the students what a pretextual stop is (i.e., the Ladson Court explained pretextual stops as “the essence of [every] pretextual traffic stop is that the police are pulling over a citizen, not to enforce the traffic code, but to conduct a criminal investigation unrelated to the driving.”)

ii. Ask the students whether they believe it is ok for police to make pretextual stops and have them critically think about the positives and negatives of allowing these stops

1. For instance, one negative of pretextual stops was explained by the Ladson Court, basically saying that if Article I, § 7 was to be interpreted to allow pretextual stops, Washington residents would lose their privacy each time they drove their vehicles. The Court explained that the traffic code is so hard to follow that “virtually the entire driving population is in violation of some regulation as soon as they get in their cars, or shortly thereafter.” Due to this, every citizen would be subject to investigatory detentions whenever they were driving their cars. The Ladson holding was to ensure that this situation would never happen.

2. On the other hand, these individuals are committing offenses and could be pulled over. Plus, how do you even determine what the subjective intent of an officer is so you can enforce this rule of no pretextual stops.
a. This would be a good time to ask the students that if they think that pretext stops should be banned, what the actual rule should be?
c. Group Work

i. Count off by a certain number to get groups of approximately four students

ii. Odd number groups are in favor of pretextual stops and even number groups are against them

iii. Tell students to brainstorm for ten minutes to think of the best 5 argument for their position --- have them jot down these arguments on scratch paper

iv. Walk around and help each group develop these arguments --- this might be difficult for them, so give them time to think of all the possible repercussions of pretextual stops, but also the problems that would occur if the rule that they are proposing is passed

d. Oral Arguments

i. Have each group elect a spokesperson who will present their arguments to the Court

ii. Have one teacher be the judge for the U.S. Supreme Court and the other teacher be a judge for the Washington Supreme Court (explain to the students that this is just a hypothetical and that in real life you could not make this argument in front of both courts simultaneously.)
iii. Have spokespersons present their argument to the court

1. make the students act professional (i.e., may it please the court…)

iv. After each person presents their argument, ask the students if they remember the differences between the federal and state constitutions regarding the right to privacy

1. have the students hypothesize what each court should decide and why

e. Court Decisions
i. Have the U.S. Supreme Court judge issue their opinion

1. Follow the Whren court decision to say that “subjective intentions play no role in ordinary, probable cause 4th amendment analysis.”

a. Basically, if probable cause exists to conduct an arrest or search, the Court should not look into the subjective intent (even if it is clear that there is racial bias)

b. It is a consistent rule (one advantage)

ii. The Washington Supreme Court now issues its opinion

1. and it is the opposite of the U.S. Supreme Court because….Article I, § 7 places more emphasis than the 4th amendment

a. pretextual stops are not allowed because people’s privacy would always be invaded --- cops can always find a way to pull you over to try to circumvent the warrant requirement

b. to prevent pretextual stops, the simple rule you would use is: 

i. in order to determine whether a stop is pretextual, Ladson directed future courts to consider the “totality of circumstances” when evaluating a police officer’s behavior, including both the subjective intent as well as the objective reasonableness of the arresting officer’s behavior.

iii. Explain to the students that these were the actual opinions of the court and that’s the current law…so you can suppress evidence in Washington because of a pretextual stop, but not in another state.
IV.
EVALUATION
A.
Active listening and participation during the lecture

B.
Active participation during the activity

C.
Thoughtfulness of response to the homework assignment --- evaluate the ability of the student to clearly and concisely state what they think

V.
ASSIGNMENT
A.
Extra Credit (if you have missed an assignment and want to make it up): In less than a page, discuss today’s activity on the Ladson case.  What would you have ruled?  What were the best arguments supporting your position?  Did your position change as a result of our debate?  Why or why not?

B.
Read  the criminal procedure chapters in the Street Law book
Pretextual Stops Script
Roles:  
Nick Collison, 

Luke Ridnour, 

Ray Allen, 

Rashard Lewis, 

Officer Bob Hill, 

Officer Lenny Wilkins,

Dispatcher, and 

Narrator

Narrator: It is a dark, stormy Friday night in Seattle. Although the weather is not good, the mood around the city is pretty happy because the Seattle Sonics have made the playoffs for the first time in five years. A joyful Nick Collison, ready for his first playoff appearance, has picked up his teammates, Luke Ridnour, Ray Allen, and Rashard Lewis, so that they can go celebrate their good fortune at a club in Pioneer Square. Nick is driving his new Cadillac Escalade, which he just got back from the shop with freshly bought 24 inch rims. We join the scene as they are driving downtown en route to their location.
Rashard: Hey Luke, why are you always playing this Pearl Jam CD? I hear these songs enough during timeouts at the arena. I want to listen to something that might get me pumped for the club.

Luke: Rashard...when you call shotgun, you can be the DJ. Until that time sit back there and enjoy Eddie Vedder’s voice.

Rashard: Well, it’s kind of hard to call shotgun when your chauffeur Nick always picks you up first.

Ray: Are you going to cry the whole way there Rashard?

Rashard: Alright, alright, just hurry up and get me there so I don’t have to smell Ray’s athlete’s foot anymore. 
Ray: Why do you have to go there man? You know I just got bone spurs removed from my ankle so I’ve got to wear this protective boot that rubs against my skin.

Narrator: Meanwhile, Officers Lenny Wilkins and Bob Hill are on patrol in the same part of downtown…

Officer Hill: This is sure a slow night Lenny. Not a thing going on at all.

Officer Wilkins: Yeah…I’m happy I picked up this copy of Sports Illustrated. I can’t believe Isiah Thomas still has a coaching job in the NBA and I still have to do this policeman crap.
Hill: Hey, check out that new Escalade. I haven’t seen rims that big in a while. Looks pretty nice. Much better than the Corolla that I have to drive.

Wilkins: Yeah…it is nice, but all those guys with Escalades are selling drugs or doing something illegal to get that car. I’ve been on this force for four years and every time I pull over an Escalade, I make an arrest cause those guys always have something on them.

Hill: Well, I’m bored. Let’s see if we can pull them over for some traffic violation. Then we’ll find something on them.

Wilkins: Yep, start following them. I’ll run the plates to see if their tags are expired.

Narrator: Five blocks later, Officer Wilkins and Hill have still not pulled over Nick and his teammates. 

Hill: I can’t believe they haven’t done anything wrong. This guy’s been driving the speed limit the whole time, signaled every time he’s changed lanes, has clean plates, no broken taillights, and he even stops when the light is yellow. How are we going to get them?

Wilkins: Pull up next to them really quick, I want to check something out….Yep! Got them Bob! Pull them over. His front windows are tinted too dark. We have to give them a citation.

Hill: Good stuff, Lenny. (Activates his emergency lights). I hope these scumbags don’t try to run.

Narrator: The officers pull Nick over two blocks shy of Pioneer Square…

Nick: Not again. This is the third time I’ve been pulled over since I got this ride. Was I doing something wrong?

Ray: Besides listening to Pearl Jam, no. Who cares man, just pay the speeding ticket or whatever and we’ll be on our way.

Hill: License and registration please.

Nick: Here you go officer. Was I doing something wrong?

Wilkins: Relax a little bit. What the hell are you guys doing tonight?

Nick: Just going to Pioneer Square. Nothing big.

Wilkins: Well your windows are blacker than your tires. That’s no good. You know it’s against the law to tint your front windows at all.
Hill: Hey Lenny, get over here…We got them. Driver’s license is suspended in the third degree. Guess he forgot to pay some DOL fee or something. Let’s place him under arrest and search the vehicle incident to arrest.

Wilkins: Mr. Collison, step out the vehicle.

Nick: What’s the problem officer?

Wilkins: Just get out of the car. Everybody else stay seated and keep your hands where I can see them. You’re under arrest for driving on a suspended license.

Nick: What? Oh…I must not have paid my license renewal fee or something. Come on, can’t I just take care of it tomorrow?
Hill: Well, we might just book you right here and release you, but we are going to search your car incident to arrest. I’ll get on that Lenny.

Narrator: Officer Hill begins to search the vehicle while Officer Wilkins books Nick Collison. After a few minutes of searching, he finds a gun under Luke Ridnour’s seat. He arrests him for unlawful possession of a firearm. This charge requires Luke to be booked at jail. Nick gets to drive the car off, but everyone is so bummed out that Luke got in trouble that they don’t feel like celebrating and they go home.

Wilkins: I told you every time I pull over an Escalade I get an arrest. That was easy.

Hill: Yep…Hey, there goes a Denali. Might as well try following the poor man’s Escalade as well.

Wilkins: Couldn’t agree more.

THE END

