Christy Gardiner/Jenni Pertuset

Lesson 4 – 15 February 2002

LESSON: 
Criminal Law - Rape

TIME:
50 minutes

I. GOALS

Students should understand that rape in Washington is determined by force or lack of consent, and should think critically about what is meant by these terms.

II. OBJECTIVES

A. Knowledge

1. understand the elements of first, second, and third degree rape in Washington

2. understand the statutory definition of forcible compulsion and consent

B. Skills

1. articulate arguments supporting a controversial position

2. apply statute to factual situation

C. Attitude

1. act and speak with maturity about sexual topic

2. consider how an individual’s actions are interpreted by the other party and the law

III. CLASSROOM ACTIVITIES

D. Introduction to Rape Law in Washington

1. Please show respect for your classmates.  The subject matter is difficult and personal for many people.  Please remember the feelings of others in the room before you speak. 

2. Place degrees transparency on overhead

3. First degree rape

a. sexual intercourse

b. by forcible compulsion

c. use or threat of deadly weapon, kidnap, serious injury

4. Second degree rape

a. sexual intercourse

b. by forcible compulsion

c. victim incapable of consent because physically helpless or mentally incapacitated

5. Third degree rape

a. sexual intercourse

b. victim and perpetrator are not married

c. victim did not consent

d. victim’s lack of consent clearly expressed by words or conduct

6. Place definitions transparency on overhead

7. Sexual intercourse is defined broadly

a. same or opposite sex

b. includes penetration however slight of vagina or anus 

c. includes penetration by object, not for medical purposes

d. includes sexual contact involving sex organs of one person and mouth or anus of another

8. Forcible compulsion

a. element of first and second degree

b. definition:

i. physical force that overcomes a resistance, or

ii. express or implied threat that places person in fear of death, physical injury, or kidnapping

9. Non-consent

a. element of third degree

b. definition of consent:

i. at the time of the act

ii. actual words or conduct

iii. indicating freely given agreement to have sexual intercourse

c. the prosecution has the burden of showing non-consent

d. (in first and second degree, consent is a defense, and the defense has the burden) 

10. Replace degrees transparency to remain for duration of exercise.

E. Triad exercise

1. Ask that students reserve questions until after the activity, which will allow them to explore some of the ambiguities in the statutes.

2. Explain activity

a. You will be considering the concepts of force and consent in this activity.

b. Hand out facts.

c. Everyone will have an opportunity to be either a prosecutor, defense attorney, or judge.

d. Ask student volunteer to read facts aloud.

e. You’ll first meet in large groups according to whether you are a prosecutor, defense attorney, or judge to discuss potential arguments.  Then you’ll each be in a group with one judge, one prosecutor, and one defense attorney and will present your arguments.  

f. Prosecutors will decide what degree of rape to charge, and will argue that position. Defense attorneys will argue either that it wasn’t rape, or it wasn’t rape of a lesser degree than the degree charged. Judges will keep time, ask questions of the attorneys, and make a ruling.

3. Count by 6 and divide into groups.  1&2 defense, 3&4 prosecution, 5&6 judges.

4. Hand out guidelines to each group.  Allow time for discussion.  Circulate.

5. Explain: They will now meet in smaller groups and articulate the positions or questions they just developed, and the judges will make a ruling.

6. Create 3 lines (1&2, 3&4, 5&6) and divide into three-person groups.

7. Allow time for discussion.  Circulate.

F. Discussion

1. Have judges report their ruling, and record on overhead.

2. Reminder: raise hands, speak one at a time

3. What were the most persuasive arguments the judges heard?  What arguments did the prosecution make that the defense thought were most persuasive and vice versa?

4. Explain outcome of actual case, McKnight: 

a. Convicted of second degree rape

b. Forcible compulsion doesn’t require that the victim physically resisted

c. The force exerted must be directed at overcoming resistance and be more that what is normally required to achieve penetration.  The slight force shown by the defendant in pushing her over and removing her clothes was enough.

d. This case was on appeal and didn’t address the issue of whether she was incapable of consent, but the court did emphasize that she was incapable of offering physical resistance, that she was naive and unsophisticated.

IV. EVALUATION

A. Participation in small group discussions

B. Explanation of arguments on either side

1. First degree rape

a. sexual intercourse

b. by forcible compulsion

c. use or threat of deadly weapon, kidnap, serious injury

2. Second degree rape

a. sexual intercourse

b. by forcible compulsion

c. victim incapable of consent because physically helpless or mentally incapacitated

3. Third degree rape

a. sexual intercourse

b. victim and perpetrator are not married

c. victim did not consent

d. victim’s lack of consent clearly expressed by words or conduct

FACTS

14-year-old C encountered McKnight, 17 years old, near her home.  C and McKnight were vaguely acquainted from riding the same school bus. They began talking and returned to C's apartment. C testified that McKnight asked to come in.  She said she allowed him into the apartment because she was "bored and lonely."

As the two were sitting on a mattress that served as a living room couch, they began kissing. C testified that she told McKnight to stop kissing her, but instead "he started slowly [to] push me down onto the couch." He then "started to pull on my clothes and I told him to stop it again.  And he didn't do anything except kept doing it." Once McKnight had C disrobed, he undid his pants and lay on top of her.  C testified that this made her feel "scared." At that point "he got inside me and started rubbing down on top of me.  After that I told him it hurt and he still didn't stop."

C told an investigating police officer that "I think I've been raped" and that she had protested verbally, but had not physically resisted McKnight.

C’s cousin, R testified that C is “physically weak.”  C testified that that she had never been on a date with a boy, that this was her first sexual intercourse, and that she and McKnight were alone in the apartment.  

The parties stipulated that an act of sexual intercourse had occurred.  McKnight argued that the act was consensual.
INSTRUCTIONS FOR THE JUDGES

First, you will work in a group of 5 to 6 people who are all judges of this case.  As a group, you will prepare at least two questions to be posed to both the prosecuting and defense attorney.

Second, after you (all of the judges) have discussed as a group, each of you will join a different group of two other students.  Each of these groups of three will have a prosecuting attorney, an attorney for the defendant, and a judge.  You, the judge, will listen to arguments first from the prosecuting attorney, then from the defense attorney.  During their arguments, you should ask each attorney at least two questions.

Time restrictions:  Each attorney should get about 4-5 minutes to state their arguments and answer any of your questions.  As the judge, you may interrupt either attorney at any time to ask questions.  But, YOU ARE RESPONSIBLE FOR KEEPING TIME OF THE ARGUMENTS AND MUST TELL THE ATTORNEYS WHEN TO START AND STOP.  Then, you must decide the outcome of the case based on both sides’ arguments.  Tell the attorneys how you decided the case and why.  After the exercise, you will tell the rest of the class how you ruled in the case.

Issue in this case:

Whether McKnight’s (the defendant’s) conduct makes him guilty of:

· rape in the 2nd degree, because he applied forcible compulsion OR
· rape in the 3rd degree, because he did not apply forcible compulsion, there was merely non-consent by the victim
Work with the other judges to help determine:

· Two questions to ask each attorney during his/her arguments.  Consider:

· What you don’t understand about the case

· What facts do you want clarified?

· Which of their client’s actions would you like the attorneys to justify or explain?

INSTRUCTIONS FOR THE DEFENDANT’S ATTORNEY – Defense

First, you will work in a group of 5 to 6 people who all represent the defendant as defense attorneys.  As a group, you will prepare arguments to support your position in the case.  

Second, after you (all of the defense attorneys) have discussed as a group, each of you will join a different group of two other students.  Each of these groups of three will have a prosecuting attorney, a defense attorney, and a judge.  The prosecuting attorney will make his/her arguments to the judge first.  You, the defense attorney, will make your arguments to the judge after the prosecution.  You will have about 4 minutes.  The judge may interrupt either attorney at any time to ask questions.  Then, the judge will decide the case based on both sides’ arguments.

Issue in this case

Whether McKnight’s (the defendant’s) conduct makes him guilty of:

· rape in the 2nd degree, because he applied forcible compulsion OR

· rape in the 3rd degree, because he did not apply forcible compulsion, there was merely non-consent by the victim

As defense attorney, you represent the defendant and will argue that there was NO forcible compulsion and that there was only non-consent by the victim through words and conduct.  Therefore, the defendant should be guilty only for 3rd degree rape and NOT 2nd degree rape.

Work with the other defense attorneys by considering and determining:

· A brief statement of your position

· At least two facts from the case which support your position

· An explanation of how each of those facts supports your position

· How the forcible compulsion definition should be interpreted in relation to the position you are taking

· One reason why a court decision in your favor will benefit society

INSTRUCTIONS FOR THE WASHINGTON STATE ATTORNEY Prosecution

First, you will work in a group of 5 to 6 people who all represent the state as prosecuting attorneys.  As a group, you will prepare arguments to support your position in the case.  

Second, after you (all of the prosecuting attorneys) have discussed as a group, each of you will join a different group of two other students.  Each of these groups of three will have a prosecuting attorney, an attorney for the defendant, and a judge.  You, the prosecutor, will make your arguments to the judge first.  You will have about 4 minutes.  Then, the attorney for the defendant will make his/her arguments.  The judge may interrupt either attorney at any time to ask questions.  Then, the judge will decide the case based on both sides’ arguments.

Issue in this case:

Whether McKnight’s (the defendant’s) conduct makes him guilty of:

· rape in the 2nd degree, because he applied forcible compulsion OR
· rape in the 3rd degree, because he did not apply forcible compulsion, there was merely non-consent by the victim
As prosecuting attorney, you represent the state and will argue that the defendant DID apply forcible compulsion and should be guilty of 2nd degree rape.

Work with the other prosecutors by considering and determining:

· A brief statement of your position

· At least two facts from the case which support your position

· An explanation of how each of those facts supports your position

· How the forcible compulsion definition should be interpreted in relation to the position you are taking

· One reason why a court decision in your favor will benefit society

RAPE OF A CHILD/“STATUTORY RAPE”

consent is no defense

sexual intercourse (broadly defined) where:

1st degree

· victim is less than 12 years old

· perpetrator is at least 24 mo (2 yrs) older

2nd degree

· victim is 12-14 years old

· perpetrator is at least 36 mo (3 yrs) older

3rd degree

· victim is 14-16 years old

· perpetrator is at least 48 mo (4 yrs) older

RAPE 

sexual intercourse (broadly defined) where:

1st degree

· by forcible compulsion

· use or threat of deadly weapon, kidnap, serious injury

2nd degree

· by forcible compulsion

3rd degree

· victim and perpetrator are not married

· victim did not consent

· victim’s lack of consent clearly expressed by words or conduct

MANDATORY SENTENCING

applies whether adult or juvenile

1st degree rape/rape of a child

· 7 yrs, 9 mo to 26 yrs, 6 mo, depending upon prior convictions

· must be registered as a sex offender for at least 10 yrs

2nd degree rape/rape of a child

· 6 yrs, 6 mo to 23 yrs, 4 mo, depending upon prior convictions 

· must be registered as a sex offender for at least 10 yrs

3rd degree rape/rape of a child

· 1 to 5 yrs, depending upon prior convictions 

· must be registered as a sex offender, generally for 10 yrs

