Model Lesson Plan

Benjamin I. VandenBerghe 

Lesson Plan:  Products Liability

Source: Original

Time:  50 minutes

I. GOALS:  Studying Washington State Products Liability law helps students:
A. Understand the three different theories of products liability.
B. Understand the difference between negligence and strict liability.
C. Learn how we deal with this type of tort law in Washington and how it may effect us as consumers and citizens.
II. OBJECTIVES:

A. Knowledge Objectives – As a result of this class, students will be better able to:
1. Understand the basic features of WA products liability law.
2. Articulate how we hold manufactures liable in different situations and why the law works this way.
3. Understand some of the basic policies underlying the law.
B. Skills Objectives – As a result of this class, students will be better able to:
1. Analyze their consumer decisions.
2. Formulate and articulate arguments for and against liability in difficult situations that arise every day.
C. Attitude Objectives – Students will be better able to feel:
1. That tort law is there to help and protect them.
2. Like they can engage difficult facts and laws by compartmentalizing their arguments.
III. CLASSROOM METHODS:

A. Introduce Lesson Plan:

1. Remind students about negligence and its elements.  

· Use Overhead and quickly review elements.

2. Move on to Products Liability (overhead).
· Note that these theories encompass strict liability and negligence.
· Manufacturing defects (strict) (bad-doggie)
· Design defect (negligence) (quick release seat-belt)
· Warnings defect (negligence) (above ground pool)
3. Tell students that we will be doing a case study that deals with one of these theories.  Read them fact pattern in very entertaining VandenBerghe style.
4. When finished, and someone has identified it as a design defect case:
· Go to design defect defenses overhead
· Tell class that they will be either defending H&B or representing Martoonez as the plaintiff.
· Go through the common defenses to design defects as a class
1. Risk utility analysis
2. Comparative Fault
3. Assumption of Risk
B. Lawyering Exercise: 

1. Place elements of negligence overhead back up, tell students that for this exercise we will assume that all four elements have been met (explain why) and that all they will argue is the defenses to design defect.

2. Break students into two groups, plaintiffs and defendants.

3. Hand out Plaintiff and Defense worksheets.  Each of us takes one group.

4. Talk about each element on the sheet, having each student write down the arguments that they like.

5.  Retake the front of the class, call students at random, have them take turns standing up and presenting an argument from one category.  Ask a student on the other side to respond with one of their arguments.

6. At the end, take a vote of how they would decide the case if they were the judge.
C. Place Issue and Holding overhead up on the board and tell them how the court came out in the real case of Sanchez v. Hillerich & Bradsby Co., 104 Cal.App.4th 703 (Cal Ct. App. 2002). 
IV. EVALUATION

A. Student performance on worksheet and responses in groups.  
V. ASSIGNMENT

A. Our classroom charter doesn’t allow such a thing, but ya’ll may wish to challenge them to think of ways that products liability law protects them in their everyday life.
ELEMENTS OF A NEGLIGENCE CLAIM

Plaintiff must prove, by a preponderance of the evidence:

1.   DUTY

· Every person owes a duty of reasonable care toward others.

2.   BREACH

· What would the “Reasonable Person” have done?

3.   CAUSATION

a) “Cause In Fact”—harm wouldn’t have occurred without the wrongful act; and
b) “Proximate Cause”—harm was foreseeable.

4.   DAMAGES

· Plaintiff suffered actual harm.
PRODUCTS LIABILITY – STRICT LIABILITY & NEGLIGENCE

A. MANUFACTURING (Strict) – Was it made with a defect?

i. Product must be substantially unaltered.

· modifications

· damages

· wear and tear

ii. General defect theory 

1... accidents of this type don’t happen without a defect,

2... Plaintiff sufficiently eliminates most other proximate causes.

B. DESIGN (Negligence) – Was it made with a defective design?

i. RISKS v. UTILITY :

1... Monetary costs for new design

2... lost utility from old design (good things about old design)

3... trade off safety costs (bad things about new design)

C. WARNINGS (Negligence) – Does it warn us like it should? 

i. Functions of warnings
1... Informational: the product is dangerous.

2... Warning: there are ways to mitigate the risk.

3... Judging reasonableness:

a. Is the risk known or knowable?

b. Is the harm foreseeable?

c. Reasonableness( is this harm just plain silly to warn about?

ii. Exceptions: Obvious danger

ANDREW SANCHEZ, Plaintiff and Appellant,

v.

HILLERICH & BRADSBY CO. et al., Defendants and Respondents; 

FACTS:

On April 2, 1999, Pedro Martoonez, a pitcher for Rainier Beach University, (RBU), was struck by a line drive off the bat of Gary Bonds, a player for the University of Seward Park (USP).  Martoonez suffered serious head injuries from the incident.  Bonds was using an aluminum bat, the Air Attack 2, designed and manufactured by respondent Hillerich & Bradsby Co. (H&B).  RBU and USP were both members of the National Collegiate Athletic Association (NCAA), a nonprofit organization of collegiate athletic conferences and other institutions. The NCAA establishes rules for equipment used in athletic events, including baseball bats. 


The bat used by Bonds was a newly designed hollow aluminum alloy bat with a pressurized air bladder which, according to its designer, substantially increases the speed at which the ball leaves the surface of the bat.  Bonds was supplied with the bat pursuant to an agreement between USP and H&B, which provided that USP would receive compensation for using H&B's Louisville Slugger equipment exclusively.  At the time of the accident, the NCAA rules allowed the use of metal bats, and the bat was made in compliance with NCAA standards. However, prior to the start of the 1999 season, the NCAA notified athletic conferences under its umbrella, including the Pac-10, of the dangerous nature of the newer metal bats and of its decision to implement new rules to decrease the speed of the batted balls effective August 1, 1999. The Pac-10 implemented some of the proposed standards prior to the 1999 baseball season.

Prior to the commencement of the 1999 baseball season, appellant had signed a disclaimer form acknowledging that his participation on the team carried a risk of injury, specifically including brain damage, and consenting to assume the risk of such injury.
At the time of the injury, appellant and all of his team members were using metal bats, and appellant had used a metal bat in organized baseball games since he was six years old.

DESIGN DEFECTS – DEFENSES

D. RISKS v. UTILITY :

1... Monetary costs for new design

2... Lost utility from old design (good things about old design)

3... Trade off safety costs (bad things about new design)

E. COMPARATIVE FAULT

1... Washington is a “pure” comparative fault state

2... What would have happened under Contributory Neg.?

3... What would happen in 50% CF state?

F. Assumption of Risk

i. EXPRESS

1... In Washington: 
“The plaintiff, in advance, has given his express consent to relieve the defendant of an obligation of conduct toward him, and to take his chances of injury from a known risk arising from what the defendant is to do or leave undone.”

ii. IMPLIED

1... Primary:

a. Defendant is not negligent.  Only needs to show must show that Plaintiff knew of the risk, or that they should have known

2... Secondary:

a. Defendant is negligent.  This defense is now dealt with by comparative fault in Washington.

WORKSHEET – DEFENSE

G. RISKS v. UTILITY :

H. COMPARATIVE FAULT

I. ASSUMPTION OF RISK

i. EXPRESS

ii. IMPLIED

1... Primary:

WORKSHEET – PLAINTIFF

J. RISKS v. UTILITY :

K. COMPARATIVE FAULT:

L. ASSUMPTION OF RISK:

i. EXPRESS

ii. IMPLIED

1... Primary:

ANDREW SANCHEZ, Plaintiff and Appellant,

v.

HILLERICH & BRADSBY CO. et al., Defendants and Respondents; 

ISSUE:
Plaintiff, a college baseball pitcher, brought a products liability action against the bat manufacturer, alleging that the design and use of this type of bat significantly increased the risk that a pitcher would be hit. 

HOLDING:

· The trial court erred in granting summary judgment for defendants.

· Use of this particular bat significantly increased the inherent risk that a pitcher would be hit by a line drive.

· The unique design properties of this bat were the cause of his injuries.

· This particular bat was designed to propel the ball at a higher launch speed than other bats, and that its inventor had complained to the manufacturer about the increased risks posed by its design.

· Further, plaintiff presented expert evidence that the ball was traveling at a speed that left plaintiff a reaction time that was below the minimum acceptable reaction time.
