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I.             GOALS – Introduction to Plea Bargaining 

               A.          Describe the different players within a plea bargaining situation.


   B.          Identify with someone who is willing to plea bargain to avoid jail time.
               B.          Develop an appreciation for the lawyer-client relationship.

               C.          Understand how prosecutorial discretion plays a large part in how our 


     criminal legal system works. 

D. Begin to question whether plea bargaining is a good way to ensure that justice is served.

E. Use the concept of negotiation to make the teaching transition from criminal to civil law.

II.           OBJECTIVES:

A. Knowledge Objectives – As a result of this class, students will be 

              better able to:

1. Identify how evidence or the lack of evidence helps determine guilt or innocence in our criminal justice system.

2. Identify reasons why our system affords prosecutors great discretion to make plea bargains.

3. Identify the duties a criminal defense attorney owes to her client.
B. Skills Objectives – As a result of this class, students will be better able 

              to:

1. Use the facts of a case, as well as the absence of facts, to make legal arguments.

2. Develop and articulate responses on the fly to challenges by the other side of a negotiation.
3. Clearly identify their objectives in bargaining situations.

4. Consider and use a variety of negotiation strategies to meet their objectives.
C. Attitude Objectives – Students will better able to feel:

1. that irresponsible actions can put someone in a situation where their guilt or innocence might be contestable. 

2. appreciative of the fact that the criminal legal system deals with cases in which not all the facts are clear.

3. that going to court is not always the best way to solve a problem.

III.          CLASSROOM METHODS:

A.
INTRODUCTION – 5 minutes

1. Welcome students.
2. Explain that we are wrapping up the criminal law section and we will be transitioning into civil law. 

3. Explain that the concept for the week revolves around “negotiation.” 


a. Ask the students what they think negotiation is, and how it might 
be used in law.  

4. Wrap up the introduction by explaining that this week we will do a plea bargaining exercise to introduce them to negotiating in the criminal context. Next week we will negotiate a sports contract in the civil context. 

5. Let them know today we will negotiate a plea bargain within the juvenile justice system.

B.
MINI-LECTURE – 7 minutes
1. Introduce the juvenile justice system by letting the students know there are differences between the juvenile and adult justice systems.
a. Begin by asking the students what they think the rationale is for there being differences between the two systems.
b. Use their answers as a basis for the traditional explanation, which is that the legal system long believed that juvenile delinquency was caused by the breakdown of the family, and the failure of parents to teach proper values.  

c. Refer back to earlier discussions regarding the traditional justifications for punishment, and ask the students what they think, given that rationale, the state’s justification for juvenile punishment was.

d. Explain that the traditional justification for juvenile punishment was retribution.  

e. Go on to describe the ways the contemporary juvenile justice 

d. Describe specific differences between the adult and juvenile justice systems:


i. Terminology in Juvenile cases is different from the 
terminology in the adult criminal justice system. For 
example,
(1) DEFENDANT = respondent

(2) TRIAL = adjudication

(3) SENTENCING = disposition

(4) CRIME = offense

(5) CRIMINAL = juvenile offender


ii. Physical differences (and similarities) between prison 
and juvenile detention centers

C.
MINI-LECTURE – 7 minutes
1. Introduction to negotiation via plea bargaining.
a. Explain that plea bargaining occurs in the juvenile context as well as the adult criminal justice process 

b. Let the students know that negotiating is a huge part of being an attorney, regardless of what type of work an attorney does – it is a skill that all lawyers must cultivate.

c. Explain when and why plea bargaining happens.


i. It can occur any time after a defendant/respondent has 
been charged and arraigned, but before the case goes to 
trial


ii. It may serve to best meet the goals of both the 
defendant/respondent and the prosecutor. 


2. Who are the Actors involved in Plea Bargaining?

a. The Defendant/Respondent

ii. The defendant/respondent’s role is to express his/her needs and desires to his/her attorney.
ii. The defendant/respondent has a right to plea guilty and/or a right to go to trial - the attorney may and should give advice, but the ultimate decision rests with the defendant/respondent.

b. The Defendant’s Attorney

i. Bargaining itself takes place between the defense attorney and the prosecutor 

ii. The defense attorney must take into account the needs of his/her client. The defense attorney is ethically obligated to fully explain his/her clients rights and options. 
iii. To do this well, an attorney must explain the risks and benefits involved with going to trial; the client’s chances of success at trial; and the risks and benefits of pleading guilty.

iv. A good defense attorney will be able to effectively negotiate with the prosecutor to get a favorable result for their client. 
c. The Prosecutor 
i. The prosecutor bears a great deal of power. Describe to the students some of the different forms of discretion the prosecutor has, including: 

- the discretion to file or not to file a charge against a defendant

-  the discretion to dismiss a case in the interest of justice (i.e. if there was a clear violation of the defendant’s constitutional rights). 
- the discretion to amend the original charge to a lesser charge. 
ii. Explain that these are places where negotiation might take place. For example, if a defendant was originally charged with Assault in the First Degree, the prosecutor might amend the charge to Assault in the Third Degree if the defendant pleads guilty to Assault in the Third Degree. 
iii. The prosecutor makes a recommendation to the judge regarding what sentence a defendant should serve. Generally, the judge will follow the prosecutor’s recommendation. 
iv. Mention that again, negotiation is important, as judges are more likely to follow the prosecutor’s recommendation if it is an agreed recommendation between the defense attorney and the prosecutor. 



d. The Judge
i. The judge makes the ultimate sentencing decision. Therefore, the parties can bargain for a particular sentence and the defendant can plead guilty with hopes to receive the bargained sentence and the judge can ultimately ignore the parties and sentence the defendant above or below what the parties recommend. 

3. How do we plea bargain?

a. Have a clear position

b. Know what’s important – remember your goals and what you 
hope to accomplish

c. Know what your bottom line is – below which you will not go
d. Be willing to compromise



4. Let the students know knowing both sides’ justification goals for 


punishment is important to negotiating successfully. Briefly review the 


traditional justifications for punishment.
a. Retribution- to punish the wrongdoer 
b. Deterrence- to deter this type of behavior from others in society
c. Rehabilitation – to rehabilitate the wrongdoer
d. Community Safety – to protect the community from the wrongdoer
e. Restitution – to repay the victim 
D.
PLEA BARGAINING ACTIVITY - approximately 20 minutes
1. Hand out the facts of Jimmy and Eric’s case and have the class read them silently.
2. Brainstorm the facts together as a class.  Make notes on the white board as useful.
3. Tell the students that they will be broken into groups of four.  One person will play the role of Jimmy (the accused).  Another person will play the role of the defense attorney (Jimmy’s lawyer).  The last two people will play the roles of co-prosecutors. The groups will negotiate to try to come up with a plea agreement for Jimmy. 

4. Count off students 1-4. 

5. Assign the groups to different areas of the classroom.

6. Explain that they have 5 minutes to brainstorm arguments with their partners (Jimmy and Jimmy’s lawyer will brainstorm arguments; Co-prosecutors will brainstorm arguments).  Each side should formulate their best arguments.

7. In each group, each defense side and prosecution side will then meet to negotiate. 

8. Display the RCW’s for Assault.  Tell the students to refer to the RCWs for bargaining leverage.
9. Separate the students into groups and begin the activity.
10. Prior to and during negotiations, check in on the groups, encouraging the students to think about moral, economic, and practical arguments.

11. Have the students return to their regular seats and fill out the report sheets if they have not already done so. 
E.
CLASS DISCUSSION – 10 minutes
1. Ask students about their negotiations.  
a. How many came to agreements? 
b. What challenges arose?  
c. Did they find their roles easy or hard to play?  
d. What made it easier or harder?

e. Who used the RCW to help formulate their arguments? Did using the law help?

IV.
EVALUATION

1. Class Discussion
2. Report Sheet 
The Facts
Jimmy is a sixteen year old student at Chief Sealth High School. Jimmy has been charged with first degree assault in juvenile court.

Following a football game between Chief Sealth and West Seattle High School, which Chief Sealth won 28-3, Jimmy and some friends from Chief Sealth went to a party. At the party, which was attended mainly by West Seattle High students, Jimmy got drunk and subsequently got into an altercation with Eric, the West Seattle quarterback. 
Jimmy and Eric began a heated argument inside the house where the party was being held, when Eric made nasty comments about Chief Sealth’s cheating offense during the game.  The two of them argued throughout the night, and eventually the fight moved outside.
The physical altercation began when, according to Jimmy, he reached for his keys in his back pocket. According to later testimony from Eric, he thought Jimmy was reaching for a gun. Eric hit Jimmy in the face. Jimmy remained standing and punched Eric back, knocking him down. Jimmy got on top of Eric, punched him, and shoved his head into the ground.

The police arrived on the scene and pulled Jimmy off of Eric. Eric was taken to the hospital, where he ended up getting 5 stitches.
INFORMATION SHEET FOR PROSECUTOR
1. Do not share this information with the other people in your group.

2. Your job is to uphold the law and see that crimes are punished.

3. Your client is the state – you don’t represent one person in particular but society as a whole.

4. You have a heavy caseload and would like to settle this case, but only if you feel that the respondent is appropriately punished for what he did.

5. You know your case isn’t strong. The respondent is an honor student with no record, 5’9” and 160 pounds. The “victim” is 6’3” and 200 pounds and has 3 prior assaults.

6. You believe that your job is to help juvenile offenders become productive members of society, so you want to give this young person a chance, but you don’t want to appear “soft.”

7. The usual plea bargain in this type of case is for the juvenile to plead guilty to Assault in the Third Degree with a sentence of 30 days in confinement, 6 months of community supervision and 50 hours of community service. Your supervisor will not be happy if you go below this, and you will have a very strong justification.
Offense 






Sentence Range
Assault in the First Degree (felony) 



103 weeks to 129 weeks

Assault in the Second Degree (felony) 


15 weeks to 36 weeks

Assault in the Third Degree (felony) 



Local Sanctions (see below)

Assault in the Fourth Degree (gross misdemeanor)

Local Sanctions (see below)
Local Sanctions
0-30 days confinement

0-12 months community supervision (like parole)

0-150 hours community service

$0-$500 fine
INFORMATION SHEET FOR DEFENSE ATTORNEY
1. Do not share this information with the prosecutor in your group.

2. No matter what you want personally or what you believe is right, your job is to do what your client says he or she wants.

3. Advise your client of the following:

a) You believe that your client has a strong case – he’s an honor student with no record,

5’9” – 160 pounds; the “victim” is 6’3” – 200 pounds and has 3 prior assaults.

b) It could be up to 3 months before your case goes to trial.

c) It takes a lot of time and money to prepare for a trial.

d) A trial is always risky and a guilty disposition could result in a stricter sentence than what he’d get in a plea bargain.

Offense 






Sentence Range
Assault in the First Degree (felony) 



103 weeks to 129 weeks

Assault in the Second Degree (felony) 


15 weeks to 36 weeks

Assault in the Third Degree (felony) 



Local Sanctions (see below)

Assault in the Fourth Degree (gross misdemeanor)

Local Sanctions (see below)
Local Sanctions
0-30 days confinement 
0-12 months community supervision (like parole)

0-150 hours community service

$0-$500 fine
INFORMATION SHEET FOR RESPONDENT
1. Do not share this information with the prosecutor in your group.

2. You know your lawyer is supposed to help you, but you aren’t quite sure if you trust him/her.

3. You understand the importance of the laws and punishment of people who break the laws.

4. You’re sorry the other guy ended up with stitches but you don’t think you were totally wrong.

5. You’ve never been in trouble with the law before and you don’t want to have a “record.”

6. If you go to trial, you have a chance of getting a “not guilty” adjudication, BUT

a) You’ll have to miss some school and work. You have finals next month; you’re saving
for college so you can’t really afford to take time off of work.

b) You don’t want this to drag out.

7. Whatever happens, you don’t want to go to detention.

8. Here’s the sentencing information, but remember that you aren’t an expert and should ask your lawyer if you have any questions.
Offense 






Sentence Range
Assault in the First Degree (felony) 



103 weeks to 129 weeks

Assault in the Second Degree (felony) 


15 weeks to 36 weeks

Assault in the Third Degree (felony) 



Local Sanctions (see below)

Assault in the Fourth Degree (gross misdemeanor)

Local Sanctions (see below)
Local Sanctions
0-30 days confinement

0-12 months community supervision (like parole)

0-150 hours community service

$0-$500 fine
REPORT SHEET

Group ​​​​​​​​​​​​​​​​​____________

· We have reached an agreement.

Respondent will plead guilty to______________________________________

_______________________________________________________________

Respondent is sentenced to__________________________________________

________________________________________________________________

​​​​​​​​​​________________________________________________________________

· We did not reach an agreement – we will go to trial.

The final positions were as follows:

Respondent______________________________________________________

Defense_________________________________________________________

Prosecution______________________________________________________

	RCW 9A.36.011

Assault in the first degree
	


(1) A person is guilty of assault in the first degree if he or she, with intent to inflict great bodily harm:

     (a) Assaults another with a firearm or any deadly weapon or by any force or       means likely to produce great bodily harm or death; or……

	RCW 9A.36.021

Assault in the second degree
	


(1) A person is guilty of assault in the second degree if he or she, under circumstances not amounting to assault in the first degree:

     (a) Intentionally assaults another and thereby recklessly inflicts substantial bodily harm; or…..

	RCW 9A.36.031

Assault in the third degree
	


(1) A person is guilty of assault in the third degree if he or she, under circumstances not amounting to assault in the first or second degree:…
(d) With criminal negligence, causes bodily harm to another person by means of a weapon or other instrument or thing likely to produce bodily harm; or…
	RCW 9A.36.041

Assault in the fourth degree.
	


(1) A person is guilty of assault in the fourth degree if, under circumstances not amounting to assault in the first, second, or third degree, or custodial assault, he or she assaults another…
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