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STREETLAW MODEL LESSON PLAN

LESSON:  The continuity of the Law (Part of a unit on the introduction to the law)

SOURCE:  Original

TIME:  50 minutes

I. GOALS:  Studying the origins of common law helps students:

A. Explore the origins of our laws 

B. Appreciate that many of our laws come to us from England; before the founding of this country 

C. Understand the continuity of law over time

II. OBJECTIVES:

A. Knowledge and Skills Objectives – As a result of this class, students will be better able to:

1. Define “judge-made law,” “stare decisis” and “precedence”

2. Discuss the concept of judge-made law and stare decisis/precedence

3. Analogize old fact patterns to contemporary legal issues

B. Attitude Objectives – Students will be better able to feel:

1. Respect for the common law and the rulings of courts

2. Appreciate that decisions in simple cases a long time ago give us the laws we use in far more complicated modern cases today

III. CLASSROOM METHODS:

A. Discuss the origins of the common law with the students by posing the following question:

“In early years, before there were universal laws and legislatures, who do you think made the laws?”

B. Explain that:  

(  Courts made the laws – we call those laws, judge-made laws.

(  Two or more people came before the court and the court would decide the dispute.

(  Law comes from courts s well as legislatures; the law that comes from courts is called Common Law.  The laws that the courts write come in cases, which are like stories.  These cases have a variety of elements including facts, a rule and an application of that rule to facts, and the holding, or decision of the case.  The decision actually decides who gets what.

(  When one court makes a decision, subsequent courts must follow that decision when they hear new cases with the same types of facts.  That’s what lawyers like to call stare decisis.  Lawyers like to use Latin to appear fancy but what that really means is:  to stand by a decision.  It’s also what we call precedence.  When one court makes a decision it is precedent – it stands – until another higher court makes a different ruling.  (Remember that we talked about the hierarchy of courts in a past lesson with the Supreme Court at the top followed by the appeals courts, etc.)

C. Put up the overhead with the reception statutes and the Seventh Amendment.  (Attached to this lesson plan.)  

(  Explain that much of the common law dates all the way back to old English cases.  When the US was started, the founders needed to have rules for the people to follow or else this country would never have made it, so several of the states and even the federal government in certain circumstances incorporated (borrowed) the laws of England at the time.  Discuss the two state reception statutes and the importance of the right to a jury trial.

D. Split the class into pairs.  Assign each pair a case (all the cases are attached) and give the students five minutes to prepare a roleplay in which each is acting out the role of one of the parties to the case.    

E. Have each pair present their roleplay in front of the class.

F. Discuss the questions following the roleplays and share the outcomes of the cases with the students.

IV. EVALUATION:

A. Performance on the roleplay.  Class’ responses to the questions after the cases.  

V. ASSIGNMENT:

A. Complete the Hood v. Carr worksheet.

Carrier’s Case, 1473

Defendant was hired to transport some boxes of goods to Southampton. Instead of carrying them to Southampton, he broke open the boxes and took the contents.  

Is this a crime?


Even though he was given possession of the goods?


Do you think this was always the law?

•  Carrier’s case was a major change in the law, before this case, the law was that ……. if you were given the goods to transport, it was not larceny, or a crime to steal them.  The law eventually changed so that if you broke into the boxes and stole them, that it was larceny.  Finally, the law changed so that if you took any part of the item, whether in whole or in part, it was larceny.

The Case of Thorns, 1466

One guy, (we’ll call him Juan Guy), decides that his rose bushes need trimming so heads out and chops away.  It turns out, however, that the bushes are right on the border between his land and that of his neighbor (we’ll call her Nancy Neighbor).  When Juan Guy cuts the branches, they fall onto Nancy’s lawn.  So without asking permission, Juan runs around the bushes onto Nancy’s property and picks up the clippings.  Nancy neighbor is upset that Juan Guy has trespassed on her lawn.  She’s also upset the thorny branches fell on her lawn too.

Is it a crime that this guy went on to his neighbor’s lawn?


How about, is it a crime that the thorny branches fell on the neighbor’s lawn?


What if it had been a really huge branch from a tree and it had fallen on her house?

Outcome:   The court finds that this was in fact trespassing – both the guy going onto her lawn and the branches falling there.  But in this case, there were no real damages.  In this day and age, this would be a really hard case to bring because no lawyer would want to represent the neighbor who is simply unhappy with what her neighbor did even though she was not damaged.  But if it were brought, a court might award nominal damages – a symbolic award usually of $1 that just means legally the person who brought the case is right, but there was no real damage.

Weaver v. Ward, 1616

Weaver and Ward are both soldiers in the army.  One day, they had to do an exercise to practice their hand-to-hand fighting skills.  The exercise involved the use of loaded weapons.  Somehow, in the midst of the exercise, one Ward’s gun went off and harmed Weaver.

Should Ward be liable for Weaver’s harm?

Outcome:  The court said that Ward would be liable for Weaver’s harm.  Question:  do you still think that’s the case today?

Explain the concept of assumption of the risk.

Butterfield v. Forrester, 1809


The defendant, while making repairs on his home, put a pole across part of the road.  The plaintiff came out of a local public house (a bar), got on his horse and rode “violently” down the street.  He ran into this pole and fell onto the ground.  A bystander said that there was enough light on the street to see the pole from 100 yards and that if they plaintiff had been riding more slowly he would have seen the pole.

Questions:

1. Should the plaintiff be able to get damages for his injuries from the defendant?

2. Why or why not?
3.  What do you think the law is today?
(  Comparative v. contributory negligence.

(  Case turned out that the horse rider could not recover because he had contributed to his fall by his own negligence in riding too fast.

Hadley v. Baxendale, 1854


The plaintiffs were milliners and operated a mill.  A crankshaft that they used to operate their mill broke and they were no longer able to run the mill.  The plaintiffs gave the crankshaft to the defendant company, a delivery company, to be repaired.  The delivery of the shaft was delayed by negligence and as a result the mill lost its profits for many days.  The milliners did not tell the delivery company that the mill would be shut down on delay. 


Should the plaintiff be able to win damages for all of the profits because of the delay in the mill?

What if the delivery company had known that there was the potential to lose all of the profit in the mill if there was a delay in delivery?

Outcome:  The delivery company did not have to pay for all of the lost profit because those damages were too far removed from the current activity to be really considered reasonable damages.  The plaintiff needed more notice than that.

Carr v. Hood, 1808

Carr wrote lots of books, including ‘The Stranger in France,’ “A Northern Summer,’ ‘The Stranger in Ireland.’  

Hood wrote a book called, ‘My Pocket Book, or Hints for a Right Merry and Conceited Tour,’ which poked fun at Carr’s books.

Carr is upset about Hood poking fun at him and would like to sue Hood for defamation.  


Answer the following questions regarding the facts above on this sheet, the back of it, or a separate sheet.

1)  What do you think about that?

2)  Did Hood do anything to harm Carr?

3)  We know that Carr did bring a lawsuit against Hood (because this case exists).  How do you think the court ruled?  

4)  Is your answer above the same as you would have ruled if you were the judge?  If not, why?

5)  Is it all right for people to poke fun at the work of famous writers?

6)  Should the rules be different for making fun of famous people than they should be making fun of normal people?  Do you think famous people have given up their right to not be criticized and ridiculed?  

7)  Describe an example of a current situation that is similar to this old case.  (A situation that you think could have something to do with the same law, the same decision that was made in this case.)

Reception Statutes:

Reception statute of Virginia, 1776: 

"And be it further ordained, That the common law of England, all statutes or acts of Parliament made in aid of the common law prior to the fourth year of the reign of King James the first, and which are of a general nature, not local to that kingdom, together with the several acts of the General Assembly of this colony now in force, so far as the same may consist with several ordinances, declarations, and resolutions of the General Convention, shall be the rule of decision, and shall be considered as in full force, until the same shall be altered by the legislative power of this colony. [Emphasis mine]

Reception Provision of the Delaware Constitution, 1776, art. 25:: 

"The common law of England, as well as so much of the statute law as has been heretofore adopted in practice in this state, shall remain in force unless they shall be altered by a future law of the Legislature, such parts only excepted as are repugnant to the rights and privileges contained in this Constitution and the declaration of rights, & agreed by this convention. [Emphasis mine.]

United States Constitution:

Amendment VII

In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any court of the United States, than according to the rules of the common law. 

