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I.
GOAL: To gain a better understanding of the concept of negligence.

II.
OBJECTIVES:
A.
Knowledge Objectives – As a result of this class, student will be better able to:

1. Recognize the difference between civil and criminal law 

2. Understand the elements of negligence

3. Understand the factors that courts consider when considering if there is a duty and whether it has been breached

B.
Skills Objective – As a result of this class, students will be better able to:

1.
Apply negligence elements to everyday situations 

2. Formulate and articulate arguments clearly

C.
Attitude Objectives – Students will be better able to feel:

1. There is not a bright line rule for negligence.  

2. Rather the courts do their best to balance factors to determine whether there was a duty or not. 

3. The legal system imposes a flexible standard of conduct for people based on what a reasonable person would have done in the same situation.  This flexible standard allows the law to take the circumstances into consideration and prevent rigid application of legal standards.

III.
CLASSROOM METHODS

A.
Activity:

1. Ask students if they have heard of the following case:

A 79 year old woman bought a cup of coffee from the drive thru window at McDonalds.  She put the cup between her knees and tried to open the lid to add cream and sugar.  The coffee spilled and caused third degree burns to over 6% of her body.  She spent 8 days in the hospital and had to undergo skin graft operations.

2. Ask the students:  

a. “If the woman wants to be compensated for her injuries, will she file a criminal or civil lawsuit?”  (Answer: civil.  Criminal suits are brought by the state/prosecutor, while civil suits are brought by individuals against someone who they think has wronged them.) 

b. “Who is the plaintiff?” (Answer: woman)

c. “Who is the defendant?” (Answer: McDonalds)

d. “What can the woman recover?”  (Answer: money to compensate her for her injuries.  There is no jail time at stake in civil suits.)

e. “What must she prove?” (Answer: That McDonalds met the four elements of negligence by a preponderance of the evidence.)

B.
Elements of negligence:

1. Put up overhead explaining the elements of negligence:

a. Duty: The defendant owed the plaintiff a duty to act like a reasonable person.  A reasonable person would consider (1) the burden of taking precautions; (2) the likelihood of harm; and (3) the seriousness of the harm.  If the burden is low and the likelihood of serious is harm, then a reasonable person would take that precaution.  If the burden is high, and there is only a small risk of non-serious harm, then a reasonable person would not take that precaution.

b. Breach:  The defendant’s conduct violated that duty (the defendant did not act reasonably)

c. Causation:  The defendant’s conduct caused the plaintiff’s harm and the harm was foreseeable.

d. Damages:  The plaintiff suffered actual damages

2. Ask students to apply negligence elements to McDonalds facts   

a. “What was McDonald’s duty to its customer?” (Answer: To act reasonably by selling a product that will not cause third degree burns.)

b. “Did McDonald’s breach this duty?” (Answer: yes.  The duty and breach elements are often treated as one element).

c. “Did McDonald’s conduct cause the woman’s injuries?” (Answer: yes).

d. “Did the woman suffer actual damages?” (Answer: medical costs, lost wages, pain and suffering).

e. Explain actual result in case: the jury awarded the woman $160,000 in damages to compensate her for her injuries and $2.7 million I punitive damages (equivalent to two days of the chain’s coffee sales).  The trial judge reduced the amount of punitive damages to $480,000 and the parties eventually came to a secret settlement agreement for an undisclosed amount.

C.
Class activity:  Case study for Weirum v. RKO General, Inc.
1. Explain that the students will read the facts of an actual case and that they will be divided into 4 groups.  Explain that they will have to argue either for or against one of the negligence elements.

2. Count off by 4.

3. Give students 10 minutes to read the case and to come up with arguments

4. Have students argue their positions.

5. Debrief:

a. Ask if there are any other points they want to make or questions that they have

b. Explain that in the actual case:  The radio station was liable for the husband’s death.  The court reasoned that the station did not act reasonably because a reasonable person would not have conducted the promotion.  The risk of serious injury from racing cars was high.  The likelihood that teenage drivers would create dangerous situations by participating in the promotion was high.  The burden/cost to the radio station to not hold the promotion is low.  The promotion caused the accident and the accident was foreseeable.  There were actual damages.

c. Ask students how they feel about the result.  Is it too harsh?  Why did the wife sue the radio station and not the teenagers?   

IV.
EVALUATION

A.
Student participation in activity and debriefing

B.
Homework assignment

V.
ASSIGNMENT

A.
Read the article about the University of Washington Medical Center at 

http://archives.seattletimes.nwsource.com/cgi-bin/texis.cgi/web/vortex/display?slug=malpractice04m0&date=20011204
Write one page applying the four elements of negligence to this set of facts and decide whether or not the medical center was negligent.

Weirum v. RKO General, Inc.
Radio station KHJ is a successful Los Angeles broadcaster with a large teenage audience.  To attract more teenage listeners and to increase advertising revenue, KHJ started a promotion called “The Summer Spectacular.”  On July 16, 1970 a popular DJ traveled in a conspicuous red automobile to a number of locations in the L.A. area.  Periodically, he announced his current location and where he was planning on going next on the radio.  The first listener to physically locate Steele received a cash prize.


Robert, a 17 year old, and Marsha, a 19 year old, heard where the DJ was headed, but arrived just as someone else was claiming the prize.  Without knowledge of the other, each decided to follow the DJ’s car so that he or she would be the first person to claim the prize.  For the next few miles, Robert’s and Marsha’s cars jockeyed for the position closest to the DJ’s car, reaching speeds up to 80 miles per hour.


About a mile and a half from the Westlake offramp the two teenagers heard the radio broadcast, “The DJ is headed to Thousand Oaks to give money away.”  The DJ’s car left the freeway at the Westlake offramp.  In attempting to follow the DJ, either Marsha’s or Robert’s car forced another car onto the center divider, where it overturned.  Marsha stopped to report the accident.  Robert stopped momentarily to relate the tragedy to a passing police officer, continued to follow the DJ, and collected a cash prize.


The passenger in the overturned car died, leaving behind a wife and two children.


Activity:


The wife sues the radio station for the wrongful death of her husband caused by the radio station’s negligence.


Group 1:  Argue why the radio station acted reasonably and did not violate the elements of duty and breach.


Group 2:  Argue why the radio station did not act reasonably and did violate the elements of duty and breach.


Group 3:  Argue why the radio station caused the husband’s death.


Group 4:  Argue why the radio station did not cause the husband’s death.

Elements of Negligence

Duty: The defendant owed the plaintiff a duty to act reasonably.  A reasonable person would consider (1) the burden of taking precautions; (2) the likelihood of harm; and (3) the seriousness of the harm.  If the burden of taking precautions is low and the likelihood of serious is harm is high, then a reasonable person would take that precaution.  If the burden is high, and there is only a small risk of non-serious harm, then a reasonable person would not take that precaution.

Breach:  The defendant’s conduct violated that duty (the defendant did not act reasonably).

Causation:  The defendant’s conduct caused the plaintiff’s harm and the harm was foreseeable.

Damages:  The plaintiff suffered actual damages (medical costs, lost wages, pain and suffering, etc.).

