Cassandra Buyserie

Street Law – 2008

Model Lesson Plan

Lesson: Medical Decisions and the Law (via Opinion Poll)
Source: Model Lesson Plan

Time: 50 minutes
Materials Needed: Copies of the Opinion Poll handout; Opinion signs to hang around the classroom; Copies of the Law and Medicine Homework handout
1. Goals

a. Introduce students to some of the complicated issues that arise at the intersection of law and medicine.
b. Encourage students to think critically about the role that law should play in individuals’ medical decisions.
c. Educate students on changing trends in case law and statutory law with regards to life-saving and life-ending treatment.
2. Objectives

a. Knowledge Objectives – As a result of this class, students will be better able to:

i. Recognize the difficulties in determining the appropriate role of the law in medical decisions.
ii. Understand current law in Washington with regards to refusing life-saving treatment and requesting life-ending treatment.
iii. Appreciate that the law varies greatly with regards to allowed treatment and lack of treatment depending on where a person lives.
b. Skills Objectives – As a result of this class, students will be better able to:

i. Think critically about the role of law in medical decisions.
ii. Articulate and defend their opinions regarding issues of law and medicine.
iii. Actively listen to, respect, and respond to other students’ opinions.
c. Attitude Objectives – Students will be better able to feel:

i. Confident to stand behind their own opinions.
ii. Accepting of changing their opinion if presented with a solid reason to do so.
iii. Prepared to make future medical decisions within the confines of the law.
3. Classroom Methods

a. Classroom Set-up

i. Put up Opinion Poll signs around the room.
ii. Write class overview on the board:
1. Introduction to Law and Medicine
2. What do you think?

3. Take a stand!

4. Wrap-up

b. Introduction to Law and Medicine (5 minutes)
i. Explain that today we are going to talk about the interplay between the fields of law and medicine.
ii. Brief introductory discussion:

1. Ask the students to raise their hands if they have ever had a conversation with a doctor about medical treatment. 

a. For example, if you have an ear infection you might talk to your doctor about your various options: take antibiotics, wait and see if it goes away on its own, etc.
2. Ask the students how they decided what course of action to take.  

a. Did the you decide by yourself to take the antibiotics?  Did the doctor make you take the antibiotics?  Did a law make you take the antibiotics?
b. Likely, the answer is that you decided to take the antibiotics in order to get rid of the infection and make the pain stop.  But, what if you didn’t want to take them and would rather just wait and see what happened naturally?  
c. In the case of an ear infection, you can probably refuse to take the antibiotics without much trouble (assuming you are a competent adult).
d. Ask the students if they think it makes sense to let people refuse to take antibiotics for ear infections.
3. Tell the students that today in class we are going to talk about a similar idea but in more extreme circumstances.  We are going to talk about situations in which people’s decisions to undergo or refuse treatment will result in the difference between life and death.
c. Opinion Poll (3 minutes)
i. Distribute the Law and Medicine Opinion Poll handout
1. While passing out the handout, explain to the students that they will now get to participate in an opinion poll to determine their views on a number of scenarios involving the law’s role in medical decisions.

ii. Ask for students to volunteer to read each scenario out loud

1. After each scenario is read, ask the students if they have any questions about the scenario.

2. Ask all of the students to circle the answer that best corresponds with their opinion.

3. Remind the students that they are being asked for their opinions, not what the current state of the law is.  There are no right or wrong answers in this poll.
iii. NOTE: If you have a chatty class, it may be easier to omit Scenario 2 on the opinion poll and in subsequent discussion in order to give more time for class discussion on the other scenarios.  Scenario 2 is very similar to Scenario 1 and could be briefly mentioned in the legal discussion of Scenario 1 if necessary.
d. Take a stand!

i. Explain to the students that they will now be “taking a stand” in defense of their opinion.
ii. General procedure:

1. Ask the students to stand under the sign that matches their opinion for the scenario.  It may be necessary to briefly remind the students what each scenario entails.
2. Ask students on both sides of the issue why they feel the way they do about the scenario.

a. It is generally most effective to elicit an opinion from one person who either agrees or strongly agrees and then from one person who either disagrees or strongly disagrees.  Bouncing back and forth allows multiple students to participate and prevents one side from overwhelming the other by sheer talking time.

3. Ask students in the undecided category if any additional information might enable them to make a decision, or if they were swayed by any of their classmates’ arguments

4. Tell students that if they change their mind due to something they hear during the discussion, they should move to the sign indicating their new opinion.

a. If any students do change their opinions, ask them what convinced them to do so.

5. As the discussion progresses, ask the students to consider possible follow up questions or potential alterations in the fact pattern to help them solidify their opinions.
6. After the students finish their discussion, explain what the current law is regarding the scenario.
a. Explain to students that just because the law may conflict with their opinion, it does not invalidate their opinion and they have every right to disagree with the law but it is our job to tell them what the current law is.

iii. Scenario 1: (10  minutes)
1. Short answer: Yes, John can refuse the life-saving blood transfusion.

2. Federal Law
a. Individuals have a Constitutionally protected interest to refuse life-saving medical treatment.  This means that a competent adult can refuse any and all medical treatment, even if he will surely die.  This right was recognized by the Supreme Court of the United States in 1990 in the case of Cruzan v. Director, Missouri Dept. of Health.
i. Follow up question for class: would your answer be different if John was unconscious but carrying a card in his wallet that informed doctors that he did not want a blood transfusion?  Would it be different if he was unconscious but had told his wife that he did not want a blood transfusion and she told the doctors?
1. In both situations, John would still be allowed to refuse the blood transfusion.  As long as his wishes were clear, they will be effectuated.

b. The Supreme Court recognized that States also have an interest in preserving life, though, and thus allowed limits on who is allowed to refuse life-saving treatment.  
i. For example, the individual generally must be an adult (over 18) and competent (not mentally ill or mentally disabled).  In re Quinlan.
3. Washington Law

a. Individuals are allowed to refuse life-saving treatment under Washington law as well.  
b. Washington is allowed to establish safeguards to ensure that only competent adults can refuse treatment, but Washington must allow competent adults to refuse treatment – otherwise Washington would be violating the Constitution of the United States.
c. This means that Washington can set its own standards for determining when an individual’s wishes are “clear” enough.  So, Washington can require “clear and convincing evidence” that someone does not want a life-saving treatment.  This can make refusing treatment a little harder if the person is unconscious and cannot clearly state his wishes.  Cruzan
iv. Scenario 2: (10 minutes)
1. Short answer: Yes, Joe may have the ventilator removed.

2. Federal Law

a. Under federal law, discontinuing life-sustaining treatment is equated with refusing life-saving treatment.  Both In re Quinlan  and Cruzan involved removing a ventilator from an individual.
b. This applies whether the individual is conscious or not, as long as the individual as clearly stated his wishes.  Again, individual states can develop their own standards regarding what is required before an individual’s wishes are considered “clear” Cruzan
3. Washington Law

a. Washington law prohibits physicians from helping their patients commit suicide.  RCW § 9A.36.060(1) says that “A person is guilty of promoting a suicide attempt when he knowingly causes or aids another person to attempt suicide.”  This would suggest that allowing a person to remove a ventilator so he can die would be prohibited, since it seems to assist in suicide.
b. But, Washington law also specifically allows that refusing life-sustaining treatment is not suicide: RCW § 70.122.070(1) says that “the withholding or withdrawal of life-sustaining treatment from a qualified patient pursuant to the patient's directive in accordance with the provisions of this chapter shall not, for any purpose, constitute a suicide or a homicide.”

c. So, under Washington law, a physician can remove a patient’s ventilator and allow him to die without being subject to criminal prosecution.
v. Scenario (3) current law: (10 minutes)
1. Short answer: No, John and Jane probably cannot refuse the life-saving blood transfusion for their daughter.

2. Federal Law
a. The right to parent is a constitutionally guaranteed right recognized by the Supreme Court.  Prince v. Massachusetts  Lower courts recognize that an intrinsic element of this right is a parent’s ability to make decisions regarding medical treatment on behalf of a child.  Bonner v. Moran
b. Medical decisions include the decision to both go forward with a proposed treatment and reject a proposed treatment.
c. However, because the states have an interest in protecting the safety of minor children (more so than their interest in protecting the safety of adults), the state can intervene and force a child to undergo medical treatment over the objection of a parent if the treatment is life-saving.  
d. For example, a court in North Dakota ordered a blood transfusion to be performed on a minor over the objection of his mother because the treatment was needed to save the minor’s life.  Novak v. Cobb County-Kennestone Hospital Authority, 849 F.Supp. 1559 (N.D.Ga 1996)
e. Alternatively, if John and Jane’s daughter was 26-years-old rather than a 6-year-old minor, and Madison had previously clearly expressed her desire to refuse all blood transfusions but was no unconscious and unable to refuse them herself, John and Jane could refuse the transfusion on behalf of their daughter.  Cruzan
i. The important issue is whether the daughter made a decision as a competent adult that the parents are effectuating or whether the parents are simply acting on behalf of an incompetent child.

3. Washington Law

a. The right of a parent to make health care decisions on behalf of a child is codified in Washington state statute.  Specifically, RCW 7.70.065(2)(a)(iii) asserts that a parent of an incompetent child has the right to provide informed consent for his or her child with regards to medical treatment, including surgical operations.
b. RCW 26.28.015(5) dictates that the age of majority with regards to making medical decisions for one’s own person is eighteen years.
c. Washington courts also have recognized that the state has an interest in promoting the health and welfare of children, however, even if that means intervening in parental decisions regarding their children’s medical treatment.  If the case feels that it is in the best interest of the child, the state can step in and take control of the medical decisions.
i. This is because, under Washington case law, a parent’s right to parent sometimes has to give way to the best interests of the child.  In re Marriage of Allen
vi. Scenario (4) current law: (10 minutes)
1. Short answer: No, the doctor cannot write Mark a lethal prescription, assuming Mark lives in Washington.

2. Federal Law
a. Originally, case law suggested that people have a Constitutional right to refuse treatment and to die.  In re Quinlan.  The Supreme Court has moved away from this position in more recent cases, and now holds that there is no Constitutional right to die. The Court instead emphasizes a common law right to privacy as the basis for refusing life-saving treatment. Washington v. Glucksberg
b. The Supreme Court stated in Glucksberg that the issue of whether physicians should be able to assist in the hastening of death should be left up to state legislatures for further discussion 
3. Washington Law

a. Under Washington law, it is illegal for a physician to prescribe lethal medication for a patient.  RCW 9A.36.060(1) makes it a crime for a physician to aid or assist in a patient’s suicide.  This law was upheld by the Supreme Court in Washington v. Glucksberg 
b. However, there is currently a movement to get an initiative on the Washington ballot for November 2008 to adopt a law similar to that adopted by Oregon in 1994.

c. In 1994, Oregon became the first (and thus far only) state to legalize physician assisted suicide by passing the Oregon Death With Dignity Act.
i. The law allows “an adult who is capable, is a resident of Oregon, and has been determined by the attending physician and consulting physician to be suffering from a terminal disease (prognosis less than 6 months), and who has voluntarily expressed his or her wish to die, may make a written request for medication for the purpose of ending his or her life in a humane and dignified manner.”

d. Attorney General Ashcroft tried to overrule Oregon’s law by asserting that it violated the Drug Enforcement Act.  The Supreme Court decided that Ashcroft had acted inappropriately and the Oregon law was allowed to stand.  Gonzales v. Oregon
e. Wrap-up (2 minutes)
i. Ask the students if they have any follow up questions regarding any of the classroom discussion or any of the legal explanation.
ii. Distribute the Law and Medicine Homework handout.

iii. Tell the students that they are welcome to ask follow-up questions after class or during the next Street Law session.

4. Evaluation 

a. Observe students’ performance during class discussion of the three scenarios
i. Ask any students who do not voluntarily participate to share the reasons for their opinions or to respond to other students’ statements and opinions

b. Review students’ completion of the attached homework assignment
5. Assignment 

a. See attached handout.

b. Brief description: Ask the students to interview someone outside of class (a family member or friend) about that person’s opinion on one of the scenarios discussed in class.  Have the students write one or two paragraphs explaining: (1) who the student interviewed, (2) what the interviewed person thought about the scenario and (3) why, and (4) whether the student agreed or disagreed with the interviewed person’s opinion.

Law and Medicine Opinion Poll
Instructions: After reading each of the following scenarios, circle the answer below that most closely corresponds to your opinion.

(1) John is a practicing Jehovah’s Witness.  One of the tenets of his religion is that he cannot accept a blood transfusion, even if it is necessary to save his life.  John is in a car accident and is seriously injured.  The doctors tell him that he needs a blood transfusion or he will die.  John should be able to refuse the life-saving blood transfusion.
Strongly Agree
Agree

Undecided 
Disagree
Strongly Disagree
(2) Joe was grievously injured after diving into the shallow end of a swimming pool.  He is now paralyzed from the neck down, can only breathe with the help of a ventilator, and is able to communicate only by blinking his eyes.  Joe, a competent adult, made it clear to his doctors that he wants his ventilator removed, even though this will cause him to die.  Joe should be able to have his ventilator removed.
Strongly Agree
Agree

Undecided 
Disagree
Strongly Disagree
(3) John is a practicing Jehovah’s Witness.  One of the tenets of his religion is that he cannot accept a blood transfusion, even if it is necessary to save his life.  John and his wife Jane have a 6-year-old daughter, Madison, who they are raising within the Jehovah Witness faith.  Madison has leukemia, and her doctors have told her parents that she needs a blood transfusion or she will die.  John and Jane should be able to refuse the life-saving blood transfusion on behalf of their daughter, Madison.

Strongly Agree
Agree

Undecided 
Disagree
Strongly Disagree

(4) Mark is a 60-year-old man who is suffering from degenerative heart failure.  He is in incredible pain, and his pain cannot be relieved with traditional medicine.  Two doctors have told him that he has less than six months to live.  Mark wants to relieve his pain and he wants to die on his terms, so he asks his doctor repeatedly to write him a prescription for lethal drugs.  A psychiatrist has concluded that Mark is not suffering from depression or any other mental illness.  The doctor should be allowed to write a prescription for Mark, which is Mark takes, will cause him to die.
Strongly Agree
Agree

Undecided 
Disagree
Strongly Disagree

Name________________​​​​​_________

Law and Medicine Homework 
Instructions: Interview someone not in this class (a family member or a friend) and ask him what his opinion is regarding one of the scenarios discussed today in class.  In the space below, write one to two paragraphs describing: (1) who you interviewed, (2) what the person thought about the scenario, (3) why the person thought the way he did, and (4) your response to the interviewed person’s opinion – do you agree or disagree, and why?  Use the back if necessary.
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Strongly Agree

Agree

Undecided

Disagree

Strongly Disagree
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