Incitement of Illegal Activity
LEGAL STANDARD:  Did the person have an intent to incite or produce imminent, illegal action and was his speech likely to incite or produce such action?
Hypothetical:  Kanye West is organizing a celebrity march to protest the War in Iraq along Rodeo Drive.  The Los Angeles Police are fearful that the riot will lead to illegal looting.  They show up and force everyone to disperse and go back to shopping.  As everyone leaves, Kanye West shouts to the crowd, “That’s all right.  We’ll take the f***ing street again.”  Is his speech protected?

Possible arguments for Kanye:
· Statement not directed to any person in particular, but general shout to a crowd.

· Not intended to lead to any specific illegal activity.

· Not intended to lead to any immediate action.
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Hypothetical:  Kanye West is organizing a celebrity march to protest the War in Iraq along Rodeo Drive.  The Los Angeles Police are fearful that the riot will lead to illegal looting.  They show up and force everyone to disperse and go back to shopping.  As everyone leaves, Kanye West shouts to the crowd, “That’s all right.  We’ll take the f***ing street again.”  Is his speech protected?

Possible arguments for LAPD:
· Police were fearful that the march was leading to illegal looting of Rodeo Avenue stores.

· Shout to the crowd was intended to incite rioting and looting.

· Shout was referring to starting violence at some definite time in the future.

Fighting Words
LEGAL STANDARD: Was the speech directed at another and likely to provoke a violent response?  Fighting words are not prohibited because of the idea behind it, but the manner in which it is conveyed.

Hypothetical:  Russell Crowe and Vince Vaughn get into a bar fight.  A crowd cheers on Russell Crowe.  The Los Angeles Police are called to break up the fight.  Vince Vaughn peacefully leaves with Jennifer Aniston.  The crowd starts to “boo” at the police.  Russell Crowe yells at the police officer restraining him, “Get out of here you pigs.  If you don’t leave us alone, my buddies will beat you to death.”  Are these words protected speech?

Possible arguments for Russell:  

· Only used words, did not actually use violence against the officer.

· The crowd was not likely to act violently towards the police officer.
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LEGAL STANDARD: Was the speech directed at another and likely to provoke a violent response?  Fighting words are not prohibited because of the idea behind it, but the manner in which it is conveyed.

Hypothetical:  Russell Crowe and Vince Vaughn get into a bar fight.  A crowd cheers on Russell Crowe.  The Los Angeles Police are called to break up the fight.  Vince Vaughn peacefully leaves with Jennifer Aniston.  The crowd starts to “boo” at the police.  Russell Crowe yells at the police officer restraining him, “Get out of here you pigs.  If you don’t leave us alone, my buddies will beat you to death.”  Are these words protected speech?

Possible arguments for LAPD:
· The crowd was already riled up.

· Crowe’s words were the spark that would ignite the crowd to violence against the police officers.

Hate Speech
Definition:  Hate Speech refers to expressions that targets individuals or groups by reason of their race, ethnicity, sex or sexual preference.

LEGAL STANDARD:  Is the speech restricted because of the viewpoint of the subject or is all speech about the subject prohibited?

Hypothetical:  Marshall “Eminem” Mathers shows up at a rally for gay rights and sings a song about gay bashing.  The police tell him he can sing that song, because the city prohibits discrimination based on sexual orientation.  Eminem files a lawsuit to protect his right to sing his song at other gay rallies.  Is his speech protected?

Possible arguments for Eminem:

· Eminem should be able to express his point of view about gay rights.

· The protestors are permitted to express the opposite point of view about gay rights.
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Hypothetical:  Marshall “Eminem” Mathers shows up at a rally for gay rights and sings a song about gay bashing.  The police tell him he can sing that song, because the city prohibits discrimination based on sexual orientation.  Eminem files a lawsuit to protect his right to sing his song at other gay rallies.  Is his speech protected?

Possible arguments for the police: 

· The city is trying to prevent gay bashing.

· Discrimination based on sexual orientation is illegal.

Commercial Speech
LEGAL STANDARD:  Commercial speech must concern lawful activity and not be misleading.

Hypothetical:  Phillip Morris wants to post billboards advertising their new Marlboro “Cancer Stick” cigarettes.  Phillip Morris agrees to include the Surgeon General’s warning clearly at the bottom of the billboard.  The City of Seattle prohibits advertising any tobacco products within 1,000 feet of any high school.   Are the billboards protected?

Possible arguments for Phillip Morris:
· The advertisement is truthful.

· Phillip Morris should be able to advertise to adults living in the area about their product.

Commercial Speech
LEGAL STANDARD:  Commercial speech must concern lawful activity and not be misleading.

Hypothetical:  Phillip Morris wants to post billboards advertising their new Marlboro “Cancer Stick” cigarettes.  Phillip Morris agrees to include the Surgeon General’s warning clearly at the bottom of the billboard.  The City of Seattle prohibits advertising any tobacco products within 1,000 feet of any high school.   Are the billboards protected?

Possible arguments for the City of Seattle:
· Cigarettes are not lawful for students who attend school.

· The city wants to discourage cigarette smoking.

Secondary Effects
Definition:  Secondary Effects are indirect consequences of protected speech which justify regulation of the places where speech may occur.  

LEGAL STANDARD:  Is the ordinance designed to serve a substantial government interest and does it provide for reasonable alternative avenues of communication?

Hypothetical:  The City of Seattle wants to prohibit strip clubs from opening up around North Gate Mall.  The city will only permit strip clubs on Lake City Way, because they want to prevent crime in the North Gate Mall area.  Anna Nicole Smith wants to open up her new club “Gold Diggers” in the strip mall across from North Gate Mall.  Can she open up her strip club?

Possible arguments for the City of Seattle:
· Stripping is not speech and is not protected by the First Amendment.

· The City is responding to residents who fear that their children will visit strip clubs instead of going to the mall.

· The City is responding to residents who fear that the strip clubs will increase the amount of public drunkenness, public indecency, and prostitution in the area.

· The City has provided an alternative place for Smith to open her business.

Secondary Effects
Definition:  Secondary Effects are indirect consequences of protected speech which justify regulation of the places where speech may occur.  

LEGAL STANDARD:  Is the ordinance designed to serve a substantial government interest and does it provide for reasonable alternative avenues of communication?

Hypothetical:  The City of Seattle wants to prohibit strip clubs from opening up around North Gate Mall.  The city will only permit strip clubs on Lake City Way, because they want to prevent crime in the North Gate Mall area.  Anna Nicole Smith wants to open up her new club “Gold Diggers” in the strip mall across from North Gate Mall.  Can she open up her strip club?
Possible arguments for Anna Nicole:
· Stripping is protected by freedom of speech, because it is expressing a viewpoint about sex.

· Smith does not want to compete with all of the other strip clubs on Lake City Way.

· Smith should be able to open up her business wherever she wants.

· There is no proof that her strip club will increase public drunkenness, public intoxication, and prostitution.

Time, Place, and Manner Restrictions
LEGAL STANDARD:  Is the speech regulated because the city disagrees with the content of the speech?  Does the regulation serve a significant government interest?  Does the regulation leave open other ways to communicate the message?

Hypothetical:  Green Day has agreed to perform at Seattle’s Summer Concert Series in Gas Works Public Park.  They want to turn up the amps on their song “American Idiot.”  The city informs Green Day that they city officials will be in charge of the amps and that they will not turn up the volume to beyond level “5.”  Green Day insists that the band members be in charge of the sound machines and that the intensity of their song cannot be felt by the audience unless the volume is turned up to at least “7.”  Is Green Day’s music protected?

Possible arguments for Greenday:
· The city didn’t like the message of the song and tried to keep Green Day from playing it.

· The city doesn’t have any reason for keeping the volume down.

· The band could have hired their own sound machine tech to keep the volume down.

· The message of the song requires the music to be loud.
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Hypothetical:  Green Day has agreed to perform at Seattle’s Summer Concert Series in Gas Works Public Park.  They want to turn up the amps on their song “American Idiot.”  The city informs Green Day that they city officials will be in charge of the amps and that they will not turn up the volume to beyond level “5.”  Green Day insists that the band members be in charge of the sound machines and that the intensity of their song cannot be felt by the audience unless the volume is turned up to at least “7.”  Is Green Day’s music protected?

Possible arguments for the City of Seattle: 
· The city is required to keep all music at a “5” regardless of the message in the song.

· The city was protecting the tax payers request to keep the noise down.

· The city allowed Green Day to perform its music, they merely lowered the volume.

Defamation 

LEGAL STANDARD: Did the speaker write or speak a false statement that the speaker knew was false and did the statement cause actual damage to the plaintiff?
LEGAL STANDARD (for defamation of a public figure): Is the plaintiff a public official or running for public office and did the plaintiff prove by clear and convincing evidence that the defendant’s statement was false and that the defendant acted with actual malice or with reckless disregard for the truth? 

Hypothetical:  Bill O’Reilly is a nationally known conservative commentator on politics and public affairs. Mr. O’Reilly is suing defendant, PlayBoy Magazine, for publishing a cartoon in which Mr. O’Reilly is depicted as having drunken sex with his mother in an outhouse. The caption reads, “Mr. O’Reilly talks about his first time.” The cartoon was parodying an advertisement for Vodka 1, which frequently runs ads featuring celebrities talking about the first time they tried Vodka 1. At the bottom of the cartoon, in small print, are the words, “Ad parody—not to be taken seriously.”  Mr. O’Reilly is furious and sues PlayBoy Magazine for libel and for intentional infliction of emotional distress.  Is PlayBoy’s speech protected?
Possible arguments for PlayBoy: 

· PlayBoy was not acting to hurt Mr. O’Reilly but to entertain its readers. 

· The caption on the cartoon should have made it clear that the cartoon was not depicting the truth.

· The content of the cartoon was parodying a well-known vodka advertisement campaign—a second indication that the cartoon was all in fun. 
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Hypothetical:  Bill O’Reilly is a nationally known conservative commentator on politics and public affairs. Mr. O’Reilly is suing defendant, PlayBoy Magazine, for publishing a cartoon in which Mr. O’Reilly is depicted as having drunken sex with his mother in an outhouse. The caption reads, “Mr. O’Reilly talks about his first time.” The cartoon was parodying an advertisement for Vodka 1, which frequently runs ads featuring celebrities talking about the first time they tried Vodka 1. At the bottom of the cartoon, in small print, are the words, “Ad parody—not to be taken seriously.”  Mr. O’Reilly is furious and sues PlayBoy Magazine for libel and for intentional infliction of emotional distress.  Is PlayBoy’s speech protected?
Possible arguments for Mr. O’Reilly: 

· The cartoon depicted me, as a minister, completely drunk. That affects the way my congregation sees me.

· The cartoon’s depiction of me having sex with my mother is disgusting and vicious. 

· PlayBoy must just have been mad that I speak out against the sort of immorality published all the time in that magazine and was trying to get revenge.  

Lewd and Obscene: Child Pornography 

LEGAL STANDARD: Is the pornography obscene or does it involve children? Then it can be declared unconstitutional. 

Hypothetical: Several months ago, a sex tape of Ashton Kutcher and Demi Moore on their honeymoon surfaced and it was purchased by Sketch Productions, Inc., which altered Ashton’s face in the video to make it look like Demi was having sex with an 8-year-old boy. The U.S. Government brought charges against Sketch for displaying child pornography.  Is Sketch Productions, Inc.’s video protected speech?  
Possible arguments for the government: 
· Even though no children were actually used in the making of the pornography, it will still harm children in indirect ways—pedophiles might use the material to encourage children to engage in sexual activity, for example. It might also whet the appetite of pedophiles.

· Images of a virtual child having sex is just as obscene as a real child having sex.

· Allowing virtual child pornography will make it difficult to catch producers who are using real children in pornography. 
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Hypothetical: Several months ago, a sex tape of Ashton Kutcher and Demi Moore on their honeymoon surfaced and it was purchased by Sketch Productions, Inc., which altered Ashton’s face in the video to make it look like Demi was having sex with an 8-year-old boy. The U.S. Government brought charges against Sketch for displaying child pornography.  Is Sketch Productions, Inc.’s video protected speech?  
Possible arguments for Sketch Productions: 
· The child pornography law violates my right to free speech. There’s no reason for this violation because no children were harmed in this photo shoot. Ashton was 25 years old and voluntarily participated. 

· The government should not be controlling the behavior or speech of consenting adults. If the court finds the child pornography law constitutional, that will open the door to banning even more speech, like a ban on pornography in general. 

Offensive Speech 

LEGAL STANDARD:  Was the speaker on notice that certain types of offensive speech or conduct are prohibited by law and was the speech done in a forum that’s appropriate for regulation?
Hypothetical: Gwyneth Paltrow was driving through Hollywood with her daughter, Apple, on the way to her daily yoga lesson at 2pm. She turned on the radio and caught the middle of a show called “Funny Filthy Words,” in which the host listed a variety of profane words and commonly used expressions. Gwyneth was horrified that sweet Apple had heard such language and immediately contacted the radio station, WFKU FM, to complain. WFKU’s response was that listeners were advised before the broadcast started that some might find the content offensive. Is WFKU’s program protected speech? 

Possible arguments for WFKU:

· Listeners were warned prior to the radio broadcast that some might find it offensive.
· The point of the broadcast was not to offend but was to start a discussion about modern attitudes towards profanity. 
· If Gwyneth didn’t like it, she could have just changed the channel. Her preferences shouldn’t dictate what the rest of the listeners were allowed to hear.
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Hypothetical: Gwyneth Paltrow was driving through Hollywood with her daughter, Apple, on the way to her daily yoga lesson at 2pm. She turned on the radio and caught the middle of a show called “Funny Filthy Words,” in which the host listed a variety of profane words and commonly used expressions. Gwyneth was horrified that sweet Apple had heard such language and immediately contacted the radio station, WFKU FM, to complain. WFKU’s response was that listeners were advised before the broadcast started that some might find the content offensive. Is WFKU’s program protected speech? 

Possible arguments for the FCC:

· Broadcasting offensive language over the radio is particularly bad because the radio invades every aspect of society, from the workplace to the home. 
· A warning at the beginning of the program is not sufficient to alert many listeners of the offensive language. Many, like Gwyneth, will tune in after the show begins.
· The show was broadcast at 2pm, at time when children are particularly likely to be listening. 
Public Forum 

LEGAL STANDARD: Is the manner of expression incompatible with the normal activity of a particular place at a particular time?

Hypothetical: Will Smith was a senior at Belle Aire Academy.  He planned a public demonstration in front of the school during school hours to protest the lack of diversity at the prep school in Beverly Hills.  He and DJ Jazzy Jeff rallied 200 other students.  The students shouted “Black Power,” carried signs that read “Black History with Black Teachers,” and clenched their fists and raised their arms to symbolize “power to the people.”  Police arrived and arrested the protestors for violating the City of Belle Air’s antipicketing and antinoise ordinances. Is Will Smith and DJ Jazzy Jeff’s rally protected speech?
Possible arguments for the government: 

· The purpose of both ordinances is to prevent disruption of education. The ordinances do not prohibit noise or picketing in general, just noise and picketing near the school during while the school is in session. 

· The rights of students to picket should not supercede the rights of other students to obtain their education without undue disruption. 
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Hypothetical: Will Smith was a senior at Belle Aire Academy.  He planned a public demonstration in front of the school during school hours to protest the lack of diversity at the prep school in Beverly Hills.  He and DJ Jazzy Jeff rallied 200 other students.  The students shouted “Black Power,” carried signs that read “Black History with Black Teachers,” and clenched their fists and raised their arms to symbolize “power to the people.”  Police arrived and arrested the protestors for violating the City of Belle Air’s antipicketing and antinoise ordinances. Is Will Smith and DJ Jazzy Jeff’s rally protected speech?
Possible arguments for Will Smith: 

· Protesting something as important as racial discrimination should not be prohibited just because the protest occurs near a classroom. Plus, we were protesting discrimination within the school, so the school grounds were the reasonable place to hold the protest.
· Our protest was a peaceful one. It is precisely this sort of speech that the First Amendment was intended to protect.
· If teachers can picket outside the school, why can’t we? That is not fair treatment. 
Expressive Conduct 

LEGAL STANDARD: Does the prohibited action involve expressive conduct? (i.e. was an intent to convey a particularized message present, and was the likelihood great that the message would be understood by those who viewed it?)
Hypothetical:  Madonna, Tom Cruise, Katie Holmes, and Lindsay Lohan are seniors at Trendy High School.  They want to start a new trend to promote their new-found religion, Kaballah.  They trade in their red string bracelets for red arm-bands.  The principal at Trendy High School starts a new dress-code policy that any person wearing a red arm-band will be suspended if he or she refused to remove it.  Madonna, Tom, Katie and Lindsay refuse to take off their armbands.  Is wearing an arm-band considered protected speech?
Possible arguments for Madonna, Tom, Katie & Lindsay:

· This was silent expression of speech and did not interfere at all with students’ education or other rights.
· The whole point of education in America is to foster expression of different ideas. 
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Possible arguments for Trendy High: 

· The Vietnam war is highly controversial and the school was justified in preventing fights from breaking out amongst students because of the armbands. Many students’ fathers are fighting in the war and would be extremely offended and upset by the armbands. 

· It was reasonable to anticipate that the armbands would cause a substantial disruption in classroom activities. 

