Matthew W. Daley 

2005 Model Lesson Plan

Freedom of Speech

Source: Original

Time: About two hours – 5 minute break taken at about 1 hour mark. 



I. GOALS
A. Students will begin to understand that Constitutional liberties (especially the freedom of speech) are not absolute liberties, but rather are subject to some limitations.
B. Students will begin to understand that the law gives us no free lunches in free speech – if we want the liberty we must countenance speech we disapprove of, we pay for our liberties.

II. OBJECTIVES

A. Knowledge: as a result of this lesson students will know:
1. That the First Amendment prevents government from establishing an orthodoxy or uniformity of opinion or viewpoint.
2. That the First Amendment protects both “pure speech” and “symbolic speech.”

3. That some areas of expression fall outside the First Amendment’s protection.
B. Skills: as a result of this lesson students will work on developing:
1. Critical thinking skills.
2. Brainstorming skills.
3. The ability to developing and articulate an argument (based upon more than mere opinion).
4. The ability to advocate for an opinion logically.
C. Attitude: as a result of this lesson students will begin to feel:
1. That our liberties are not free, we pay for them every day.

2. We must not take our liberties for granted.

3. We must think carefully about whether the price is justified.

III. CLASSROOM METHODS

A. Prior to this lesson plan assign reading in the Streetlaw book on Free Speech: pgs 429-447.

B. Before class distribute song lyrics and PowerPoint slides (handouts).

C. Introduce the topic: Freedom of Speech: (10 minutes)
1. Tell class that you are going to play a couple of songs for them.  Tell them how the same laws that allow Woody Guthrie to sing “This Land is Your Land” also allow Propagandhi to sing “Rio De San Atlanta, Manitoba.” 
a. Play songs

i. Play first two verses of Woody (about 1 minute).  May want to tell the class who Woody Guthrie was – e.g. folk singer who was quite prolific and performed mostly in the 1930s and 1940s.
ii. Play whole song of Propagandhi (about 1 minute).  May want to tell class that Propagandhi is a Canadian punk rock band.  The song played is from an album released in the late 1990s.
b. Brainstorm reasons why a government would want to allow speech as critical of it as Propagandhi is.
i. Possible Answers:

1. Artistic Freedom

2. Dissent is important to social change

3. Many voices are valuable
4. Prevents aggregation of power

c. Ask class if they think it is a good idea for a government to allow speech so critical of it.

d. Show PowerPoint slide #2: excerpt from the Declaration of Independence.  Ask one student to read excerpt aloud.

i. Discuss idea that our country was born out of dissent.

2. Show slide #3: The same law that allows someone to televise Martin Luther King Jr.’s “I have a dream” speech also allows another person to televise one of (show slide #4) Adolf Hitler’s speeches.

a. Brainstorm reasons why laws should do this:

i. Possible Answers:

1. Similar to answers from Propagandhi question

2. Government shouldn’t tell people what to think

3. Government shouldn’t take sides in public debates.

D. Lecture (approx. 30-40 minutes)
1. Show Slide #5: The First Amendment: 

a. Have a student read aloud

b. Ask class to list the important terms and talk about what each one means.
i. Congress 

1. Supreme Court has told us that this means all government.

2. Does not include private individuals.  For example, the First Amendment does not prevent your parents from not allowing you to use profanity in their home.  It only prevents the governmental conduct.
ii. Law

iii. Religion

iv. Speech
1. Expression
2. Art

3. Conduct

4. Right to receive information as well as transmit

v. Press

vi. Petition 

c. Tell class we are focusing on speech

d. We already talked about some reasons why protecting speech is important, and we mentioned how without such a protection the government would be able to dictate what we say.  
e. The key to the freedom of speech is government neutrality.
2. Government Neutrality – ask if anyone has an idea of what I mean by government neutrality.
a. Possible answers:

i. The government cannot tell us what we can and cannot say.

ii. Government cannot pick a side in a debate

b. This is why I told you earlier that the same law that protects Woody Guthrie protects Propagandhi and the same law that protected Martin Luther King Jr. would protect someone wanting to televise Adolf Hitler’s speeches.

c. This is really the key thing I want you to learn today – there is no free lunch.

i. The freedom of speech is a powerful freedom, but the price we pay for it is high.

ii. Show slides #6-11: if you want this you have to allow this.
1. Ask class what they think about this.

2. Tell them that whoever said “sticks and stones will break your bones but words will never hurt you” lied – tell them words do hurt: they make people afraid, they steal people’s individual value – they hurt.

3. Ask class if they think the price is too high – is our freedom of speech worth it.

1. Hopefully this will trigger a good discussion.

3. Symbolic Speech 
a. Show slide #12: We all know that the freedom of speech applies to the spoken and written word, but it also applies to conduct when that conduct is: (1) intended to convey a particular message and (2) whether it is likely that the message would be understood by those who viewed it.
b. Ask class what some other forms of symbolic speech might be:

i. Draft card burning

ii. Sit ins

iii. Cross Burning

iv. Public Display of Swastika

c. Ask class if they can think of any way for the government to make laws preventing some of this symbolic speech without violating the first amendment?

i. Arson

1. The First Amendment does not prohibit government from criminalizing conduct if the reason for criminalization is not the conduct’s speech aspect.

1. We can criminalize arson because it is dangerous

2. During the Vietnam War burning your draft card was illegal because it interfered with the draft.

· Point out to young men that they still need to register for the draft or risk consequences later in life – including becoming ineligible for student loans.

4. Unprotected Speech: while the freedom of speech is a large protection it is not an absolute freedom.  Some kinds of speech or expression are not protected by the First Amendment. 
a. Obscenity: Show slide #13: expression that treats sex or nudity in an offensive or lewd manner, exceed community standards of decency and lacks serious artistic, political  or scientific value
i. Show slide #14: Courts Ask:

1. Would the average person applying contemporary community standards find that the material taken as a whole appeals to prurient interests (immoderate, unwholesome or unusual interest in sex)

2. Does the work depict or describe in a patently offensive way sexual conduct specifically outlawed by applicable state law

3. Does the work taken as a whole lack serious literary, artistic, political or scientific value?

ii. Show slide #15: What is “obscene” is hard to define.  Ask class if these images are obscene.
1. Point out that second statue depicts a mythical rape – The Rape of Sabines.  Does this knowledge make the second statue obscene?
2. Who decides – does this pose a censorship threat?

1. Answer is the courts – but whether this poses or lessons a threat of censorship is up for debate.

b. Fighting Words & Threats: like a verbal slap in the face
i. Show slide #16: Words that when spoken directly to another’s face are likely to cause an immediate breach of the peace.

1. “Likely to provoke a reasonable man to exchange fisticuffs.”

ii. Context matters in determining what is and what is not fighting words – there must be a real danger that there would be an immediate breach of peace.
iii. Threats made in jest are not fighting words.

c. Hate Speech

i. Show slide # 17: Should hate speech be treated like fighting words

1. Is it legal to publicly display a swastika in Germany? No.  But it is in the US.  It is legal to burn a cross at a KKK rally.
ii. Traditionally law’s answer to hate speech is more speech – the marketplace of ideas will work it out.

1. Is more speech a good enough answer?
2. What do we do during the meantime?

E. Flag Burning Case Study: 
1. Show slide #18-20: discuss how people burn flags in both protest and retirement.  Discuss how the message is different, but both are (at least arguably) symbolic speech protected by the First amendment.

2. Have class open Street Law books to pages 444 and 445
a. Ask someone to read the first introductory portion

b. Tell class we will be doing a group project regarding flag burning.  Tell the students that there was a famous case regarding flag burning and the two opinions in front of them are from that case. Tell them they will be reading the two opinions on those pages and deciding which one was the majority opinion and which was dissenting.

i. If necessary refresh class on appellate decision making and how majority and dissenting opinions work.

c. Divide students into groups of four (or thereabouts depending upon number)

d. Tell them to read both opinions silently and then decide as a group, which one they think is the most compelling. 
i. Give groups about 15 minutes (or less if they are done).
e. Take a vote and write results on overhead/board – keep students in their groups.

f. Tell class that the Supreme Court chose opinion A – this was a case called Texas v. Johnson.

i. Show slide #21: portion of opinion omitted from the book.  Ask a student to read aloud.

3. Show slide #22: Since the time of this case there has been a lot of political discussion regarding a Constitutional Amendment to ban flag burning:

a. Show slide #23: go over amendment process: 
i. Proposed by 2/3 of each house or by application by the legislatures of 2/3 of the states

ii. Ratified by ¾ of the state legislatures or ¾ of state conventions

iii. Point out that a Constitutional Amendment cannot be unconstitutional – shall be valid to all intents and purposes
4. Show slide #24: Flag Burning Amendment: divide groups in half.
a. Make half of the class be in favor of the Amendment and half opposed.

b. Give time to develop three best arguments on their side (approx. 10 minutes)

c. Go through groups having one person stand and make group’s arguments.

d. After arguments have the class vote on whether amendment should pass.
5. Debrief: 
a. Ask groups who were forced to advocate the Amendment for their actual viewpoint and how it felt to advocate for the amendment.

b. Repeat process with those opposed to the amendment.
c. Ask class how they feel about the Court’s opinion in Texas v. Johnson.

IV. EVALUATION

A. Students will be evaluated based upon their class participation 
B. Students will be evaluated based upon their group work
V. ASSIGNMENT
A. Whatever assignment the teacher deems necessary.
THIS LAND IS YOUR LAND

By Woody Guthrie

This land is your land 

This land is my land 

From California

To the New York island

From the red wood forest 

To the Gulf stream waters

This land was made for you and me

As I went walkin' that ribbon of a highway 

I saw above me that endless skyway

I saw below me that golden valley

This land was made for you and me

This land is your land 

This land is my land 

From California to the New York island

From the red wood forest 

To the Gulf stream waters

This land was made for you and me

I roamed and rambled 

And I followed my footsteps 

To the sparkling sands of her diamond desert

And all around me a voice was sounding

This land was made for you and me

This land is your land 

This land is my land 

From California to the New York island

From the red wood forest 

To the Gulf stream waters

This land was made for you and me

The sun came shining

And I was strolling 

And the wheat fields waving 

And the dust clouds rolling

As the fog was lifting a voice was calling

This land was made for you and me

This land is your land 

This land is my land 

From California to the New York island

From the red wood forest 

To the Gulf stream waters

This land was made for you and me

This land was made for you and me

This land was made for you and me
RIO DE SAN ATLANTA, MANITOBA 

By Propagandhi

Our cities seem to function quite the same: 

sweeping ghettos under one big rug makes them easier to contain, so the upper-middle class can sleep (or shop in peace) and convince themselves that "trickle-down" will solve this poverty. 

Yes, murderers walk our streets and their weapons are their pens, desks, policies and P.R. campaigns (fed by the spoils of war) against the "lazy, shiftless" populations of the poor. 

This system cannot be reformed . . . (so how about we try something different?) 
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