Names: Allison Brown 
Lesson: Introduction to First Amendment law (free speech opinion poll)
Source: Original; some substantive material for opinion poll teacher’s guide taken from Kyle Farnam’s model lesson plan on the Street Law website
Time: 50 minutes
Materials: “Position” signs; opinion poll handouts; PowerPoint presentation as a visual aid (optional)

I. Goals: Studying First Amendment law (with a focus on free speech) helps students:
a. Understand the basic protections the First Amendment provides to individuals.
b. Understand the scope of those rights, with a particular focus on free speech.
c. Realize that reasonable minds may often differ when considering how far individual rights should extend.

II. Objectives
a. Knowledge Objectives – as a result of this class, students will be better able to:
i. Understand that the First Amendment applies to both the federal and state governments.
ii. Understand that the First Amendment does not absolutely protect all speech; there is a difference between protected and unprotected speech.
iii. Understand that there are still unresolved questions regarding the scope of some First Amendment protections, and that even “settled” questions about First Amendment law can be controversial.
b. Skills Objectives – as a result of this class, students will be better able to:
i. Invoke the free speech protections of the First Amendment where appropriate.
ii. Articulate their opinions and the reasons behind them.
iii. Engage in civil, reasoned debate with their peers.
c. Attitude Objectives – as a result of this class, students will feel:
i. That the First Amendment protects a wide variety of speech – including a lot that the government or the majority of individuals might find offensive.
ii. That the law is not absolute; there are shades of gray and spaces for debate inherent in many legal questions (including in First Amendment law).
iii. That their thoughts and opinions are worth voicing and hearing, even though others may not agree with them.

III. Classroom Methods
a. Introduction/Attention Grabber (5 minutes)
i. Show students a video/share an article about a current, interesting issue in the area of free speech.
ii. We used an article and video about a juvenile who created an opinion poll on Facebook that asked whether President Obama should be assassinated. (The possible answers were: “yes,” “no,” “maybe,” and “if he cuts my health care.”) The Secret Service began an investigation into the poll shortly after it was posted:
1. http://abcnews.go.com/Politics/secret-service-investigates-facebook-obama-assassination-poll/story?id=8696126
iii. Once students have watched the video/read the article, engage in a quick class discussion. Potential questions might include:
1. Was the Secret Service right to investigate this poll?
2. Is there a difference between asking whether the President should be assassinated and directly calling for the President to be assassinated?
3. Should someone be punished for saying something like this? Why?
iv. Explain to students the outcome of the investigation: The Secret Service tracked down the person behind the poll; after learning he/she was a juvenile, they declined to prosecute.
1. Remind students that it is a crime to threaten the President (it’s a Class D felony, punishable by five years in prison and a $250,000 fine), that the Secret Service takes threats seriously, and that individuals cannot argue “free speech” as a defense for threatening the President. 
b. Transition
i. Explain that today, we’ll be talking about other issues related to what individuals can and cannot say while still invoking their First Amendment rights. We’ll be talking about what the First Amendment does and does not protect, and whether students agree with the standards as they currently exist.
c. Basic Overview (5 minutes)
i. Put text of First Amendment on screen (via PowerPoint) or document camera.
1.  Ask one student to read it, then ask students some questions to spur class discussion.
a. What rights are encompassed in the text of this amendment?
b. What does it mean – in plain English?
c. Why would the drafters of the Bill of Rights have written this amendment?
d. It says that Congress shall make no law abridging these freedoms. Does that mean that states can make all the laws they want abridging those freedoms? 
i. No – the First Amendment also applies to the states due to the incorporation doctrine. The basic idea behind the incorporation doctrine is that, because of the Due Process Clause contained in the Fourteenth Amendment, certain provisions of the Bill of Rights also apply to the states. The various freedoms in the First Amendment were incorporated in a number of different cases; freedom of speech was incorporated in Gitlow v. New York, 268 U.S. 652 (1925). 
e. The First Amendment says that Congress shall make no law. Is that really the case? Do we have laws that abridge freedom of speech? 
i. We do not have complete freedom of speech, and there are plenty of laws that abridge that freedom in some respect. (E.g., the law that makes threatening the President a crime.)
ii. The Supreme Court has interpreted the First Amendment in a way that actually allows for a number of restrictions on free speech.
iii. However, these restrictions are limited – the government doesn’t have free rein to limit speech.
d. Opinion Poll Activity (35 minutes)
i. Independent work (10 minutes)
1. Distribute opinion poll worksheets to students.
2. Ask them to circle an answer to each question on the poll and provide a short explanation as to why they think what they do.
a. Remind students that we’re not asking them what the law actually says; we want to hear about what they think it should be.
3. While students are working on the opinion poll worksheets, hang signs up around the room representing each position students might take (Strongly Disagree, Disagree, Undecided, Agree, Strongly Agree).
4. Answer students’ questions if they arise.
ii. Opinion poll exercise (25 minutes)
1. Once students are finished with their worksheets, read the first question out loud (and show the corresponding PowerPoint slide if desired).
2. Ask the students to stand underneath the sign that corresponds with what they marked on their opinion poll sheets.	
3. Go around the room, asking students from each group to explain why they think the way they do. Encourage debate; if some students are undecided, encourage other students to make the case for why the undecided students should join their sides.
4. Once discussion has concluded, explain to the students what the actual law is. Do they agree/disagree with the Supreme Court’s reasoning in each case?
a. See attached teacher’s guide for details and answers to each question.
5. Repeat for each question in the poll (as time permits).
e. Debrief (5 minutes)
i. Ask students if they have any final questions or if there are any issues they wish we had covered.
IV. Assessment
a. Class participation.
b. Quality of answers/explanations during opinion poll portion.
V. Assignment
a. No assignment.




























First Amendment Law Opinion Poll
1. The government should be able to punish someone who falsely yells “fire” in a crowded theater.

	Strongly Disagree
	Disagree
	Undecided
	Agree
	Strongly Agree



Why? __________________________________________________________________

2. The government should be able to punish someone who burns the American flag as a form of political protest.

	Strongly Disagree
	Disagree
	Undecided
	Agree
	Strongly Agree



Why? __________________________________________________________________

3. The government should be able to punish someone who burns a cross.

	Strongly Disagree
	Disagree
	Undecided
	Agree
	Strongly Agree



Why? __________________________________________________________________

4. It should be a crime for someone to call for the overthrow of the United States government.

	Strongly Disagree
	Disagree
	Undecided
	Agree
	Strongly Agree



Why? __________________________________________________________________

5. School officials should be able to punish students for speech or expressive actions taken while students are on school grounds.

	Strongly Disagree
	Disagree
	Undecided
	Agree
	Strongly Agree



Why? __________________________________________________________________

6. School officials should be able to punish students for speech or expressive actions taken while students are off school grounds.

	Strongly Disagree
	Disagree
	Undecided
	Agree
	Strongly Agree



Why? __________________________________________________________________

7. Cities and towns should be able to stop hate groups, such as the Ku Klux Klan, from holding rallies or demonstrations within the city or town limits.

	Strongly Disagree
	Disagree
	Undecided
	Agree
	Strongly Agree



Why? __________________________________________________________________

First Amendment Law Opinion Poll Teachers’ Guide
1. The government should be able to punish someone who falsely yells “fire” in a crowded theater.

The United States Supreme Court has long considered this a “classic” example of unprotected speech – that is, speech that isn’t covered under the First Amendment, and thus can be banned or regulated without causing any constitutional problems. The Court made this clear in Schenck v. United States: “The most stringent protection of free speech would not protect a man in falsely shouting ‘fire’ in a theater and causing a panic.”

2. The government should be able to punish someone who burns the American flag as a form of political protest.
	
The United States Supreme Court has held that flag burning is protected “speech” under the First Amendment; thus, the government cannot punish someone who engages in the practice. (Texas v. Johnson (1989); United States v. Eichman (1990).) At the heart of the Court’s holding in these cases was the idea that the government cannot ban the expression of an idea just because it might be seen as “disagreeable.”

3. The government should be able to punish someone who burns a cross.

In Virginia v. Black, the United States Supreme Court held that the government cannot ban all cross burning; it suggested, however, that the government might be able to ban cross burning that is done with an “intent to intimidate” without violating the First Amendment. Cross burning that is done with an intent to intimidate would likely constitute a threat – a form of unprotected speech. Thus, the government probably couldn’t ban a cross burning that takes place at a private gathering in the woods on a private farm, but it could punish a group that burns a cross on a family’s lawn.

4. It should be a crime for someone to call for the overthrow of the United States government.

In Brandenburg v. Ohio, the United States Supreme Court held that a state may not proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action. 

5. Schools should be able to punish students who engage in disruptive or offensive speech while they’re on campus.

Students generally have reduced First Amendment rights when they are engaging in on-campus conduct. For instance, the United States Supreme Court held in Bethel School District v. Fraser that a student who made a sexual joke at an all-school assembly could be subject to punishment without violating his First Amendment rights. However, this right to regulate speech on campus isn’t unlimited. For instance, in Tinker v. Des Moines School District, the Court held that a school couldn’t stop students from wearing black armbands as a protest against the Vietnam War.

General rule is that schools may ban “speech or action that intrudes upon the work of the schools.” 

6. Schools should be able to punish students who engage in disruptive or offensive speech while they’re off campus.

This is something of a gray area. In Morse v. Frederick, the Supreme Court held that a school could suspend a student who held up a banner reading “BONG HITS 4 JESUS” at a school-sponsored trip to see the Olympic Torch Relay. The Court held that because the banner was facing the school, was at a school-sponsored event, and because a reasonable person would think that the sign was promoting illegal drug use, the banner could be seen as disrupting the work of the school – and thus the student holding it could be punished.

It’s still an open question as to whether students can get in trouble for things they post on their personal blogs outside of school. The United States Supreme Court hasn’t addressed the question. Some courts have upheld schools’ punishments for out-of-school publications, while others have been more lenient.

In Washington, the courts seem to lean toward not permitting school officials to punish students for off-campus internet postings, provided those postings don’t directly threaten anyone. In Emmett v. Kent School District No. 415 (2000), a federal district court judge for the Western District of Washington ruled in favor of student who posted joke “obituaries” of fellow students on his personal website. (It is important to note that the “obituaries” on the website were not threatening – they were inspired by a creative writing class assignment in which students were asked to write their own obituaries. This student took the assignment a step farther and wrote humorous “obituaries” of his friends.)

In a similar case from 2001, a student who was expelled from Timberline High School in Thurston County because of an off-campus internet posting was awarded $10,000 in damages in his lawsuit against the school district. Karl Beidler had created a website on his own computer and on his own time that made fun of his assistant principal. The school expelled him, and Karl sued. More details on his case are available here: http://www.aclu-wa.org/detail.cfm?id=169.

The general rule in the Ninth Circuit, whose precedents govern the interpretation of federal law (including the Constitution) in Washington, is that schools may not punish students for out-of-school speech if their only basis is “undifferentiated [fear] of possible disturbances or embarrassment to school officials.”

7. Cities and towns should be able to stop hate groups, such as the Ku Klux Klan, from holding rallies or demonstrations within the city or town limits.

As a general rule, cities can’t bar the use of a public forum for one group while allowing another to use it. In other words, content-based restrictions aren’t okay. (See Police Department of Chicago v. Mosley -- “The government may not grant the use of a forum to people whose views it finds acceptable, but deny it to those wishing to express less favored or more controversial views.”). The government also can’t simply ban any and all protests or demonstrations on public property. See Hague v. CIO. Cities can, however, impose reasonable restrictions on the time, place, and manner of public activity. 
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