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I. GOALS: Studying environmental law helps students:

a. Appreciate the breadth of “environmental law” and what it means to practice environmental law. 

b. Understand that many environmental laws and concerns are implicated in seemingly routine actions.  

c. Gain awareness of environmental issues through a discussion of the laws and hypothetical scenarios.

II. Objectives

a. Knowledge Objectives:  As a result of this class, students will know:

i. The basic principles of several environmental and land use laws.

ii. Who is responsible for enforcing these laws.

iii. That “environmental law” is not an easily defined area of law, but generally encompasses actions affecting the environment in some shape or form.

b. Skills Objectives:  As a result of this class, students will be better able to:

i.  Analyze an “on-the-ground” hypothetical situation to identify environmental laws that may be triggered.

ii.  Form and express opinions as to why environmental laws are necessary.

iii. Develop persuasive legal arguments.

c. Attitude Objectives:  As a result of this class, student will feel:

i. Inspired to think about the environmental consequences of various land use actions.

ii. Appreciative that there are laws and lawyers working to protect our quality of life and environment.

III. Classroom Objectives

A.  Introduction to Environmental Law (25 minutes)

1. Show students a series of drawings/pictures including a spotted owl, an airport runway, an apartment complex, and the Duwamish River.  Ask the students what these pictures have in common.  Explain that each picture represents something that has been the subject of environmental legal debates in Washington State.  Explain that today’s lesson will be an introduction to environmental law.  Tell the students you will come back to these examples later in the lesson.

2. Ask students the following questions in order to generate discussion and determine how much they already know about environmental law.  Write student responses on the board.  Seek at least five responses to write down per question.

i. “What does the term “environmental law” mean to you?”

1. After the students have a chance to respond, explain that there is no single agreed upon definition of “environmental law.”  The term is a catch-all to describe a very wide range of laws and actions—ranging from regulating polluters, to protecting species and habitat, to applying for a building permit.  People who practice “environmental law” work in many different areas and will inevitably define it differently.  

2. Black’s Law Dictionary Definition: “The field of law dealing with the maintenance and protection of the environment, including preventive measures such as the requirements of environmental impact statements, as well as measures to assign liability and provide cleanup for incidents that harm the environment.  Because most environmental litigation involves disputes with governmental agencies, environmental law is heavily intertwined with administrative law.”

ii. “Can you think of some examples of environmental laws?”   

1. See attached list of environmental laws and short explanations.  Use this as a reference sheet.

iii. “Why do we need environmental laws?  What do they accomplish?”

Try to flesh out some of the following points, and in doing so, give examples of laws that seek to accomplish the following goals.  (Use the attached list of environmental laws and explanations to briefly describe the examples given below).

1. To regulate activities that are harmful to the environment.

a. E.g., Clean Air Act and Clean Water Act require permits to emit pollutants.  They also set standards for the levels of pollutants in air and water.

2. To require clean-up of pollution at the expense of the polluter.

a. E.g., Superfund and  Model Toxics Control Act require that those responsible for hazardous waste sites clean them up.

3. To protect natural resources and critters.  

a. E.g, Endangered Species Act seeks to protect threatened and endangered species.  The Wilderness Act and Wild & Scenic River Act protect natural lands from being developed.

4. To ensure that environmental factors are considered before undertaking an action.

a. E.g., The National Environmental Policy Act and State Environmental Policy Act require that environmental impact statements be completed before proceeding with a major project. 

5. To regulate land use and growth. 

a. Growth Management Act, Shorelines Management Act, and local zoning regulations are designed to ensure orderly growth and that sensitive areas are protected.     

iv. “Who regulates all these activities and enforces environmental laws?”

1. Local Agencies- 

a. city planners, county council, zoning boards, etc.

2. State Agencies- 

a. Department of Ecology, Growth Management Hearings Board, Department of Natural Resources, Forest Practices Board, Department of Fish and Wildlife, etc.

3. Federal Agencies-

a. Environmental Protection Agency, U.S. Fish and Wildlife Service, National Marine Fisheries Service, Army Corps of Engineers, National Park Service…

4. Citizens and Citizen Groups-

a. Many environmental laws contain “Citizen Suit Provisions” which allow citizens to bring actions in court to enforce environmental laws if the government agency fails to do so.  The Citizen Suit Provision may also allow the individual to sue the government agency for failing to carry out its duty.  The Citizen Suit is utilized by many environmental groups.

3. Refer back to the pictures/drawings used to introduce the lecture.  Briefly walk through some of the environmental legal issues related to each example.  See attached “Examples of Environmental Legal Issues.”  Write the main issues on the board under the picture/drawings.

4. Not all environmental law is statute based, meaning written in codes.  Individuals and citizen groups can prevent environmentally destructive activities using tort law.  Torts are actions brought by private individuals who feel they have been injured by the actions of another.   These lawsuits are between private individuals (as opposed to governments enforcing actual environmental laws). 

i. Nuisance Claims:  An individual who is bothered by the activities of another can bring an action in court seeking an order that the injurious activities must stop.  For example, an individual bothered by a smelly waste dump nearby could bring a nuisance claim against the dump operators.  The court may find that the individual is suffering injury, and require the dump to stop the smell.

ii. Toxic Torts: Toxic torts are actions brought by individuals who claim they were injured by pollution caused by a corporation or other entity.  Often, communities bring these cases when they become sick as a result of chemicals from industrial activities.  Famous examples include the Erin Brokovich case, and the Woburn, Massachusetts, case that was made famous in the book/movie, A Civil Action.
    B.  Environmental Law Hypotheticals (30 minutes)

5. The students will next participate in an exercise to help illustrate the many “layers” of environmental laws that are implicated when undertaking a land use action.  They will also get an opportunity to apply the laws.

6. Divide the class into groups of four.  Pass out the “New School Hypothetical,” to each student.  See attached.  Ask each student to read the hypothetical, looking for the potential environmental issues that might be present.  Have each group of four generate a list of issues.

7. After the students have read the hypotheticals, ask the students what issues they have identified.  Write these on the board. 

8. Walk through these issues and brainstorm what laws might apply.  Use the list of laws attached.

· Clean-up of Tank Farm—Superfund or  Model Toxics Control Act.

· Destruction of Condemned Houses—Demolition Permit.

· Filling wetlands—Clean Water Act

· Construction/Increased Impervious Surface near Salmon-bearing stream—Endangered Species Act

· Construction of School, generally—will require building permits, Environmental Impact Assessments under State Environmental Policy Act, Growth Management Act.

· Traffic Issues—Growth Management Act.

9. After the class has together identified the issues and the law that applies, the students will be divided into three groups.  Each group represents an interest group.  These interest groups include:  

i. School District

ii. Angry Neighbors Against New School (ANANS)

iii. Save Our Snowy Stream (S.O.S.S)
10. Have each group identify the issues that are most important to them, and also what laws may be most helpful to bolster their position.  Reconvene and discuss.

C. Conclusion:  “We hope you enjoyed learning about environmental law today.  As you can see, environmental law encompasses a large range of activities and issues.  Although we only had an hour, you were able to learn about the fundamentals of several environmental laws, as well as apply them to a hypothetical scenario.”

IV. Evaluation

1. Participation in brainstorming exercise.

2. Participation in “New School Hypothetical” exercise.  

New School Hypo:  

Your school district is seriously considering rebuilding your high school.  The current building is too small to accommodate the projected increase in students over the next several years.  In addition, the building has serious structural problems that would be very costly to repair.  The District has considered expanding the current school, or even demolishing the school and rebuilding on the same lot.  After looking into the different options, the District’s preferred alternative is to build a new school at an entirely different location.  The District has found a potential site for the new high school, and has consulted you (the attorney) to determine what issues it should be aware of when deciding whether to purchase the property.  

Site:

The potential site is an eight-acre parcel two miles from the existing school.  The site is bordered on two sides by residential neighborhoods, on one side by light commercial development, and on the fourth side by Snowy Stream.  The site is currently vacant and largely undeveloped.  There is, however, an abandoned “tank farm” on the southeast corner of the property bordering the commercial development, and two condemned houses along the southeast edge of the property.  The tank farm consists of several old storage tanks that were once used for fuel and other unknown liquids, but now sit empty and rusting.  The tank farm covers about one-half acre of the property, and the houses also take up one-half acre.  The rest of the site is undeveloped.  Snowy Stream is about 12-feet across and is a salmon-bearing stream.  The stream is bordered by trees. Finally, there is a small wetland close to the center of the property. 

The New School:

The “footprint” (or site area) of the new school would cover one acre (?).  It would likely cover most of the wetland, and require cutting some of the trees along the stream bank.  In addition to the actual school building, the District plans to build a turf playfield, four tennis courts, and two parking lots.  (See plans attached.)  The new school will be large enough to accommodate 2000 students (25% more than the current enrollment capacity).  There will be enough parking for 750 cars (??).  There is also on-street parking throughout the residential districts.

Your Job:

Evaluate the School District’s plans and the proposed site.  Identify any issues that the School District should explore in greater detail.                      

Examples of Environmental Legal Issues:

Airport Runway:

Sea-Tac Airport will likely build a third runway.  This action has been challenged on many grounds.  In particular, opponents of the runway feel that increased stormwater runoff as a result of the increase in concrete (impervious surface) would adversely affect the bull trout and Puget Sound chinook salmon.  These species are protected under the Endangered Species Act.  (See attached list of laws).  The third runway would also require the filling of wetlands, which requires a permit under the Clean Water Act.  (See attached).

http://www.djc.com/news/enviro/11008346.html

Northern Spotted Owl:

The  Northern Spotted Owl is an endangered species, and therefore protected under the Endangered Species Act.  The owls are dependent on old growth forests for their habitat.  Relatively few stands of old growth remain today.  In the early 1990s, a forest plan was adopted in the Northwest meant to protect the remaining owls.  Many stands of trees were placed off limits to timber companies, to ensure the owl’s protections.

Duwamish River:

The Duwamish River is located in south Seattle, close to Safeco Field and the West Seattle Bridge.  This is an industrial waterway—many factories, loading docks, manufacturing sites, etc., are located along its banks.  As a result of years of pollution, the Duwamish is extremely polluted.  The Lower Duwamish Waterway is listed as a Superfund site- meaning it’s one of the most hazardous sites in the country.  The EPA and the state Department of Ecology are working with the parties responsible for the pollution to clean it up.  

Apartment Complex

This is a general example used to illustrate that even the most common activities may generate environmental concerns and trigger the application of environmental and land use laws.  Before an apartment complex can be built, the developer must ensure that the site is within an area that permits multi-family units.  The developer would have to check with the city or county’s Comprehensive Plan under the Washington Growth Management Act to see whether the site is in the proper zone.  Furthermore, the developer would have to check the site specifically for wetlands, or other unique features- such as endangered species.  The developer may also have to pay “impact fees” as a result of increases in traffic or burdens on the schools. 

Short Summaries of Environmental Laws (Washington State & Federal)

FEDERAL ENVIRONMENTAL LAWS

Clean Air Act (CAA)

The Clean Air Act (CAA) protects the nation’s air quality.  The CAA sets standards for the amount of certain pollutants that are allowable in the air, according to region.  Furthermore, the CAA authorizes regulation of mobile and stationary sources, by requiring that certain pollution-reducing technologies are utilized.  

Clean Water Act

The Clean Water Act (CWA) protects our nation’s water.  The CWA requires permits for any point-source discharge of pollutants into waterways.  These permits are issued under the National Pollution Discharge Elimination System (NPDES) and are therefore called NPDES permits.  The CWA requires states to set standards for the level of pollutants that may be found in any given water body.  The state must ensure that these levels are not exceeded.

WETLANDS:  The Clean Water Act also provides for federal wetlands regulation.  Wetlands are ecologically important and therefore the CWA requires that a developer obtain a “Section 404” permit prior to filling in a wetland.  The Army Corps of Engineers issues these permits.  Usually, a permit will be issued only if the developer can show that the loss of the wetland will be “mitigated.”  This generally means that the developer will have to recreate the wetlands elsewhere. 

Endangered Species Act

The purpose of the ESA is to conserve “the ecosystems upon which endangered and

threatened species depend” and to conserve and recover listed species. Under the law, species may be listed as either “endangered” or “threatened”.  Endangered means a species is in danger of extinction throughout all or a significant portion of its range.

Threatened means a species is likely to become endangered within the foreseeable future. All species of plants and animals, except pest insects, are eligible for listing as endangered or threatened. 

No Take:  It is unlawful under the ESA to “take” a species listed as threatened or endangered.  Take means to kill, harass, or otherwise harm a species.

Consultation:  The law requires federal agencies to consult with the Fish and Wildlife Service to ensure that the actions they authorize, fund, or carry out will not jeopardize listed species.
http://endangered.fws.gov/pubs/esa%20basics.pdf

National Environmental Policy Act (NEPA), 42 U.S.C. 4321-4347
NEPA requires that federal actions (or actions that receive federal funding) be made with full consideration of the impact to the environment.   Project proponents must disclose significant impacts to the public in the form of an “Environmental Assessment” or an “Environmental Impact Statement,” depending on the level of environmental impact. The environmental review process must include an evaluation of the potential impacts as well as alternatives to the project, including a "no action" alternative.  NEPA imposes procedural requirements only.  This means, for example, that the proponent need not choose the most environmentally-friendly activity—rather, they must only show that they considered it.

Superfund 
The Superfund law sets up a process for the clean-up of hazardous waste sites.  Under Superfund, the EPA establishes a National Priorities List that identifies the nation’s most toxic waste sites.  Superfund imposes liability for clean-up costs on the parties responsible for the pollution.  Responsible parties include past owners of the site, present owners of the site, anyone who contributed to the pollution, or anyone who transported hazardous materials to or from the site.  Again, a present owner may be liable for the clean-up costs even if the pollution was there before he/she owned the land.    

WASHINGTON STATE ENVIRONMENTAL LAWS:

Washington State Growth Management Act, RCW 36.70A

The Growth Management Act (GMA) is a statewide planning law that was passed to control uncoordinated and unplanned growth.  The GMA has many goals including reducing urban sprawl, preserving rural lands, and planning for future growth.  To achieve its goals, the GMA requires certain cities and counties to adopt comprehensive plans.  The GMA also requires the adoption of ordinances to protect sensitive areas including wetlands, fish and wildlife habitat, and areas prone to landslides.  Local comprehensive plans must include the following elements: land use, housing, capital facilities, utilities, transportation, and, for counties, a rural element. Shoreline master program policies are also an element of local comprehensive plans. (source:  http://www.mrsc.org/subjects/planning/compplan.aspx?r=1)

Washington State Model Toxics Control Act

The Model Toxics Control Act (MTCA) is the Washington State counterpart to the federal Superfund law.  Like Superfund, MTCA sets up a process to identify, investigate, and cleanup contaminated properties that are, or may be, a threat to human health or the environment. MTCA treats petroleum as a regulated hazardous substance. 
Liability for contaminated sites generally falls upon four broad categories of persons: (a) current owners and operators of property that is contaminated; (b) prior owners and operators who owned or operated the property at the time the contamination occurred; (c) generators of hazardous substances; and (d) certain transporters of hazardous substances.

(http://www.hcmp.com/tools/Toxics.html)

State Environmental Policy Act (SEPA)

(SEPA is the state equivalent of NEPA.  The main difference is that SEPA targets state actions, as opposed to federal actions.)  

The Washington State Environmental Policy Act provides a way to identify possible environmental impacts that may result from governmental decisions.  These decisions may be related to issuing permits for private projects, constructing public facilities, or adopting regulations, policies or plans.

Information provided during the SEPA review process helps agency decision-makers, applicants, and the public understand how a proposal will affect the environment.  This information can be used to change a proposal to reduce likely impacts, or to condition or deny a proposal when adverse environmental impacts are identified.

(http://www.ecy.wa.gov/programs/sea/sepa/e-review.html)
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