Names: Seth Shimada and Karen Webster

Lesson: Affirmative Defenses

Sources: Criminal Law: Examples and Explanations, Criminal Law Textbook, Class Notes and the Washington Supplement
Time and Date: 50 Minutes (1 class period), March 1, 2005
I. GOALS
a. Understand what an affirmative defense is

b. Learn some of the substantive affirmative defenses – self defense, duress, necessity, insanity and entrapment

c. Learn what purposes are served by allowing different affirmative defenses

II. OBJECTIVES
a. Knowledge Objectives
i. Understand who has the burden of showing an affirmative defense

ii. Learn the elements of proving an affirmative defense

b. Skill Objectives
i. Apply the different affirmative defenses to given fact patterns

ii. Be able to develop and apply legal arguments to given fact patterns

iii. Be able to discuss the policy reasons for and against allowing affirmative defenses

c. Attitude Objectives
i. understand that affirmative defenses are not “technicalities” but defenses developed through the common law

ii. understand the reasons for not punishing people in these circumstances

III. CLASSROOM  METHODS
a. Their homework for Monday night was to read the affirmative defense handout, and answer the attached questions. 

b. 2 minute explanation of the difference between an affirmative defense and a claim that “I didn’t do it.”
i. Explain that a claim of an “element negation defense” – is a claim that the prosecution has not proven its case

1. e.g. “I couldn’t have been the one to rob that liquor store, I was at work during the time that the liquor store was robbed.”

ii. An affirmative defense on the other hand is something that the defendant alleges that if believed means that while the defendant essentially admits that they did the act complained of they should not be held guilty of a crime

1. e.g. “I robbed the liquor store, but only because someone kidnapped my baby and said that they would  kill her if I didn’t”

c. Ask questions of the class the make sure that they understood the material, tell them to turn their homework face down?  [Correct answers without looking at the handouts is worth two pieces of candy, if no one knows the answer we’ll let them look, but then answers are only worth one candy]
i. Which party has the burden of asserting the elements of an affirmative defense?

1. the defendant
ii. What is the main difference between the defenses of duress and necessity?

1. for duress to apply they has to by a threat to a person, necessity doesn’t require harm to a person
iii. What are the two types of intoxication?

1. voluntary and involuntary
iv. What are the elements of self defense? (four – possibility of five correct answers)

1. A threat of

2. “imminent,” unlawful

3. bodily harm

4. to which there are, or appear to be, no available alternatives to the defendant except the use of force

a. Non-culpability on the part of the defendant in bringing about the situation
d. Triads exercise: Start by having the class number off by threes.  Then tell each group (the ones, twos, threes) to get together in different areas of the classroom.  
i. Tell the groups that the exercises each will be assigned a different role.  The ones will be prosecutors, the two defense attorneys and the threes will be judges.

ii. Pass out the handouts to each group.  Telling the ones that there job will be to create a list of arguments for why defendant should go to jail.  The twos should create a list of reasons why the defendant should be set free, and the judges should spend their time creating a list questions that they would like answered by both the prosecution and the defense.

iii. Give the groups 5-7 minutes to come up with their lists. 

iv. Get groups of three together with each group consisting of a one, a two and a three.  If there are odd numbers, Karen, Seth or Adam (if he wants to participate) will fill in that role for that group. 

e. Once the groups have gathered together tell them that the prosecution will speak first, and then the defense will have an opportunity to speak.  The judges can stop at any time to ask questions.   The parties will have 6-7 minutes to make their arguments and to come to a decision.
f. We will poll the judges to see how they decided the case.

i. Ask the class by a show of hands (regardless of what side they argued) to say whether or not they think that the defendant should be held guilty or not guilty

ii. Write on the board the reasons behind their answers, both in column for guilty and one for not guilty.

g. If the discussion is lagging prompt them with questions

1. ask the students to recall the goals of criminal prosecutions

2. ask them whether those goals would be served by putting people in jail who were successfully able to show one of these defenses applied

h. Repeat the exercise for the second fact pattern, having the groups change roles.  (ones will now be defense attorneys, twos judges and threes prosecutors).  

i. Repeat the exercise for the third fact pattern, again changing roles, so that each student has the opportunity to act in each role.

The fact patterns:                               
Steve was a hitchhiking on the interstate.  Tom stopped and picked Steve up and gave him a ride.  While Tom was asleep in the passenger seat, the Steve took a pill that his friends had told him was “a little sunshine” and would make him feel “groovy.”  After Steve took the pill he thought that the other man was a “rabid dog” that had been loose in his neighborhood when he was a kid.  Steve was afraid that he was going to be killed by the “rabid dog” and took Tom’s gun and shot him three times, killing him.  

State v. Hall: Steve knew that the pill was an intoxicant and took it voluntarily.  Therefore the insanity defense was not available to him, because he brought it on himself.  He was convicted of murder. 

In prison Billy had run up a very large debt to Jon, a much larger and tougher inmate.  Jon had a reputation in prison for being one of the toughest guys around.  When Billy hadn’t paid him back Jon threatened to make Billy a F@#! *&^  punk by selling his debt to one of the other prisoners.  Before Jon went to bed he told Billy that he’d better watch his back, because Jon might “sleepwalk” and come and collect some of the money that he was owed.  Later that night while Jon was sleeping Billy stabbed him.  
State v. Schroeder: Words alone are not sufficient to show imminent harm.  No self defense instruction was available, and the defendant was convicted with assault with intent to inflict great bodily harm. 
Ed is planning to make a climb up K2, and due to bad conditions he hasn’t been able to make the climb.  On his last day to begin the climb in spite of terrible weather predictions and warnings from several knowledgeable climbers, Ed tries to climb K2 in the Himalayas with a crew of four.  All of them are tied together with Ed at one end.  The weather is really bad, even worse that the forecast, and the five of them fall into a crevasse.  The five of them are dangling from the rope.  Ed cuts the rope,   sending two of the four crew members falling to their death.  Ed and two other crew members survive.  Apply the rule of the Model Penal Code to this situation.

Under the Model Penal Code, Ed would be charged negligent murder or with manslaughter, it is unlikely that he would be charged with first or second degree murder.  If he were charged with negligent murder or manslaughter, necessity would not be a valid defense to these crimes because he recklessly ignored the weather reports and created the circumstances of his own dilemma. 
[Below is copy of the handout that will be passed out in class on Monday]

AFFIRMATIVE DEFENSES


An affirmative defense is a claim that the defendant may have done an act that is a crime, but because of some circumstance they should not be punished for their actions.  In an affirmative defense the defendant has the burden of proof of showing that all of the elements of the defense they are asserting are present. 
INSANITY                               [image: image1.png]



In the United States there are two different standards of insanity currently being used by courts in different jurisdictions.  They are called the M’Naghten test, and the Model Penal Code Test.To successfully claim that a person is not guilty by reason of insanity, they must respectively show that they were; 

M’Naghten Test: 

· laboring under such a defect of reason,

· from a disease of the mind, 

· as not to know the nature and quality of the act he was doing,

· or, if he did know it, the he did not know what he was doing was wrong
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INTOXICATION

The courts have broken this defense down into two different types, voluntary intoxication and involuntary intoxication.

Involuntary Intoxication:

· To be excused under the doctrine of involuntary intoxication the defendant must prove…

· the she unwittingly consumed an intoxicating substance, 

· or that he took medication and had a highly unlikely and unforeseeable reaction

· that produced the same effects necessary to prove the M’Naghten Test (cited above)

Voluntary Intoxication: 

· intentionally ingesting a substance,

· that the defendant knows is an intoxicant.  

· In jurisdictions where it is admitted at all, it generally only available to negate the element of specific intent crime

· An example of specific intent would be arson with intent to commit insurance fraud, a voluntarily intoxicated could raise the defense to negate the “with intent to commit insurance fraud,” but arson is a general intent crime and intoxication would not be a defense
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    SELF-DEFENSE

For a Self-defense claim to be successful, the defendant must show; 

· That the reasonably believed that there was a threat of

· “imminent,” unlawful

· bodily harm

· to which there are, or appear to be, no available alternatives to the defendant except the use of force, and

· the defensive force used must be proportionate to the threat

· sometimes courts add a fifth element: Non-culpability on the part of the defendant in bringing about the situation

DURESS
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As a general rule, the common law doesn’t require us to be heroes or martyrs –to die willingly or to suffer serious bodily harm – if we can avoid this fate by doing what someone else commands of us, even if that means committing what would otherwise be a crime.

The Doctrine of Duress

· A well founded fear
· Generated by a threat from a human being 

· Of an imminent (of immediate)

· Serious bodily harm or death
· To any person
· Not of his own doing.

NECESSITY

Duress and necessity are very similar.   To make a claim of necessity, there must be…

· A threat of

· Imminent injury to the person or property

· For which there is no (reasonable) alternative except the commission of the crime;

· The defendant’s act must prevent an equal or more serious harm;

· “lesser of two evils”

· The defendant must not have created the conditions of his own dilemma

[Note: Under the old rule you could not claim necessity for murder or manslaughter, but under the newer Model Penal Code you can claim necessity for these crimes]

Questions: Please tell use which affirmative defense applies to this situation, and whether or not the defendant should exonerated by the claimed defense. 

1) Howard is walking down the street when he is confronted by Lyndon, who pulls a knife, drags Howard down and alley and demands money.  Howard pulls out an Uzi and kills Lyndon.

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

_________________________________________________________________________________________________________________________________________________________________________________________________________________________________

2) Bob, a huge art fanatic gets a phone call that threatens to destroy the Mona Lisa unless Bob robs a bank and gives the caller all of the money. Bob robs the bank. 

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

(Below are the Fact Patterns as they would be given to the students) 

#1) Steve was a hitchhiking on the interstate.  Tom stopped and picked Steve up and gave him a ride.  While Tom was asleep in the passenger seat, the Steve took a pill that his friends had told him was “a little sunshine” and would make him feel “groovy.”  After Steve took the pill he thought that the other man was a “rabid dog” that had been loose in his neighborhood when he was a kid.  Steve was afraid that he was going to be killed by the “rabid dog” and took Tom’s gun and shot him three times, killing him.  

#2) In prison Billy had run up a very large debt to Jon, a much larger and tougher inmate.  Jon had a reputation in prison for being one of the toughest guys around.  When Billy hadn’t paid him back Jon threatened to make Billy a F@#! *&^  punk by selling his debt to one of the other prisoners.  Before Jon went to bed he told Billy that he’d better watch his back, because Jon might “sleepwalk” and come and collect some of the money that he was owed.  Later that night while Jon was sleeping Billy stabbed him.  

#3) Ed is planning to make a climb up K2, and due to bad conditions he hasn’t been able to make the climb.  On his last day to begin the climb in spite of terrible weather predictions and warnings from several knowledgeable climbers, Ed tries to climb K2 in the Himalayas with a crew of four.  All of them are tied together with Ed at one end.  The weather is really bad, even worse that the forecast, and the five of them fall into a crevasse.  The five of them are dangling from the rope.  Ed cuts the rope,   sending two of the four crew members falling to their death.  Ed and two other crew members survive.  Apply the rule of the Model Penal Code to this situation.

