


Child Custody Lesson Plan: April 12, 2010
Source: Original Plan (designed by Theresa DeMonte)
Time: One fifty-five minute class

I. Goals: Studying child custody proceedings helps students:

A. Better understand a proceeding they themselves or their friends may have gone through.
B. Appreciate that our culture highly values children and considers their interests over parents’ interests upon dissolution.
C. Recognize that judges have extremely broad discretion in these proceedings and understand that means that different judges might come to different conclusions on the same facts.

II. Objectives

Knowledge or Comprehension Objectives: After participating in this class, students will be able to:

(1) Explain that the standard for determining child custody is the “best interests of the child” standard.
(2) Identify common misconceptions about custody proceedings; including the misconception of presumptive maternal custody and that children may choose the parent with whom they will reside.
(3) Identify the standard that parenting plans are reviewed by on appeal (abuse of discretion).


Skills Objectives: In this class students will:

(1) Practice reading a statute.
(2) Improve oral advocacy by framing arguments and summarizing them.
(3) Read excerpts from judicial opinions, thereby honing reading skills and their ability to identify salient facts. 
(4) Improve group work skills by participating in the group activity.
(5) Apply the law to factual scenarios.

Attitude Objectives: As a result of this class, students will:

(1) Realize the importance of an impartial judge, which will increase their respect for the judiciary.
(2) Recognize that child custody is complex and involves balancing many different rights.
(3) Appreciate that even if the system is imperfect, it strives to uphold the child’s “best interests.”








III. Classroom Methods:

Lecture: 20 min; Role-play: 35 min—hand out survey and statutes at the beginning of class.

A. Introduction
1. Explain that today we will be discussing child custody; many students have personally   experienced custody proceedings or have friends who have and so may be an emotional topic.
a. However, custody proceedings are very common and have substantial effects on children’s lives.	
b. We are going to focus on child custody proceedings incidental to divorce—how it is that courts determine custody when a child’s parents are dissolving their marriage.
c. Explain there are two kinds of custody; physical and legal. Physical custody means physical control over the child and implies residential arrangements, while legal custody means decision-making authority over medical, educational, and religious matters.
2. Explain that many people have ideas about child custody, and that we will take a short true-false survey to see what ideas they have about how child custody works.
a. Instruct students to complete survey based on their best guesses. Give about 2 minutes to complete.
b. Go over answers and explain- see the answer key and brief explanations. This hand-out and answers will teach key concepts necessary for the activity. As you discuss, write the following key concepts on the board: “best interests of the child standard;” “no tender years presumption;” “no punishing for lifestyle choices unless they harm the child;” “undermining parent-child relationship is poisoning;” “appeals reviewed for an abuse of discretion.” The students can refresh their memories by looking at the board later as they work through the scenarios in the activity.
3. Introduce relevant Washington law (remind students that the Washington statutes are called the Revised Code of Washington, or RCW).
a. Washington refers to a “parenting plan;” this term describes a plan approved by the court that sets out how disputes will be resolved, and how legal custody and physical custody of the child will be allocated between the parents.
b. Look at (abridged) statutes (see handout), RCW 26.09.184 and RCW 29.09.187. For RCW 26.09.184, go around the room and have each student read a factor, and then briefly summarize. Repeat for RCW 26.09.187. 
c. Explain that we will use the concepts learned from the true-false survey and the statutes in our role play.

B. Activity(35 minutes) 
1. Pass out case handouts. Explain that we will read through two scenarios together that are based on actual Washington cases (the opinions have been shortened, but much of the court’s language is retained). Explain that each student will be split into groups of three- attorney for mom, attorney for dad, and judge. The students will spend six minutes arguing each case- three minutes to a side, and the judge can interrupt and ask clarifying questions.  At the end, the judge will decide whether to reverse or affirm the trial court.
a. Count students off by having them say mom, dad, judge- etc. They will eventually break off with the group closest them. The reason for counting off first is so that when they are reading the scenario as a class they can be thinking of arguments.
b. Read through scenarios as a class- ask for volunteers. Remind students that the standard is abuse of discretion 
c. Explain that students will have two minutes to formulate their arguments, and then 6 minutes (three to a side) to argue (8 total) before repeating with the next case.  Split them up, and keep the time, announcing when it is time to begin arguing and when it is time to switch sides.
d. As students are arguing, walk around, giving feedback and checking in with the groups.
2. After they have finished arguing, regroup as a class and go through the scenarios.
a. Poll the judges in each group as to whether they reversed or affirmed, writing the tally on the board.
b. Go over some of the factors in each scenario that might be problematic. See the teacher handout.
c. Tell students the actual result from the case, referring to teacher handout. Repeat with the second scenario.

C. Conclusion

1. Wrap-up. Explain that child custody is a very complicated area because it touches on very intimate family ties and involves parties who may have very strained relationships. Explain that many misconceptions about how child custody works are out there- that mothers will always get custody, that the child can choose where he or she wants to live, and that appealing a decision is simple. In fact, the scenarios suggest that child custody decisions are rarely overturned. 

IV. Evaluation

A. Student answers on assignment and during the roleplay activity.

V. Assignment

A. Assignment: Have the students write a short paragraph reflecting on this prompt: “Courts tend to find it very troubling when one parent accuses another of abuse if those allegations cannot be proven. In fact, courts often view such unsupported accusations as arguing very strongly in favor of giving the other parent (the alleged abuser) custody. What does such a view mean for a child who is being abused, but for whatever reason there is not enough evidence to convince the judge that it is happening? On the other hand, good parents can be wrongly accused. How do you think judges should deal with abuse allegations?” (See homework handout with this prompt at the top.)







True or False?

										T	F
	
1. A court will do its best to give each parent the same amount of time with the kids; in other words, courts think that kids’ time should be shared evenly with their parents as much as possible.
	




	




	2. Courts generally favor placing kids with their mothers.

	
	

	3. Courts might try to “punish” a parent who caused a divorce (for example, by committing adultery) by denying them custody.

	
	

	4. One way to guarantee getting custody is to accuse (falsely) the other parent of abusing the child.

	
	

	5. The court has to place the child with the parent he or she wants to live with.

	
	

	6. If a parent does not like a child custody decision, he or she can appeal it and there is a good chance the previous custody determination will be reversed.

	
	

























Answer Key

1. A court will do its best to give each parent the same amount of time with the kids; in other words, courts think that kids’ time should be shared evenly with their parents as much as possible.
This is false! Emphasize that courts use the standard “the best interests of the child” to make custody decisions. They are not trying to be fair as between the parents as is the case with just and equitable distribution of property on divorce—instead they concern themselves primarily with the child’s welfare. Courts generally find that stability is important for children’s welfare and often disfavor frequent switching of primary residence. Also, courts are very hesitant to give parents joint physical or legal custody if it appears that they simply cannot get along at all; the court does not want to have to constantly litigate disputes throughout the rest of the kids’ time as minors. 
2. Courts generally favor placing kids with their mothers.
False! There was a time when courts used to routinely apply what was called a “tender years” presumption, which basically boiled down to a presumption in favor of awarding custody of small children to their mothers- the thinking was that young children require a mother’s nurturing. This presumption is no longer applied in any state. (Would actually have constitutional equal protection implications as well.)
3. Courts might try to “punish” a parent who caused a divorce (for example, by committing adultery) by denying them custody.
False! Courts generally do not look to marital misconduct (adultery) or lifestyle choices by the parents as reasons to deny custody unless they harm the child (example- leaving children unattended while visiting girlfriend/boyfriend, bringing abusive partner into home, etc).
4. One way to guarantee getting custody is to accuse (falsely) the other parent of abusing the child.
False! A very strong factor courts will look to is if a parent is “poisoning” or undermining the child’s relationship with the other parent- in general, this kind of behavior argues very strongly in favor of granting custody to the other parent.  Examples of poisoning include false accusations of abuse, denigrating the other parent, etc.
5. The court has to place the child with the parent he or she wants to live with.
False! Most courts will consider a child’s preference as a factor to be weighed in determining who gets residential custody, but this factor is not determinative. Again, the standard is the best interests of the child, and sometimes children do not want what is in their best interests (for example, a teen might want to live with the parent who does not impose a curfew and allows the teen to stay out all night… but this might not be in the teen’s best interest).
6. If a parent does not like a child custody decision, he or she can appeal it and there is a good chance the previous custody determination will be reversed.
False! On appeal, the arrangement will not be disturbed unless the judge abused his or her discretion. That means the judge considered improper factors, failed to consider information that he or she was required to, or made a decision that could not reasonably be said to be in the best interests of the child. (explain how hard this is to overturn; not mere disagreement). 












































(Abridged) Washington statutes on child custody/parenting plans

RCW 26.09.184 Permanent parenting plan.
(1) OBJECTIVES. The objectives of the permanent parenting plan are to:
 (a) Provide for the child's physical care;
 (b) Maintain the child's emotional stability;
 (c) Provide for the child's changing needs as the child grows and matures, in a way that minimizes the    need for future modifications to the permanent parenting plan;
 (d) Set forth the authority and responsibilities of each parent with respect to the child, consistent with the criteria in RCW 26.09.187 and 26.09.191;
 (e) Minimize the child's exposure to harmful parental conflict;
 (f) Encourage the parents . . . to meet their responsibilities to their minor children through agreements in the permanent parenting plan, rather than by relying on judicial intervention; and
 (g) To otherwise protect the best interests of the child…

(2) CONTENTS OF THE PERMANENT PARENTING PLAN. The permanent parenting plan shall contain provisions for resolution of future disputes between the parents, allocation of decision-making authority, and residential provisions for the child.

(3) CONSIDERATION IN ESTABLISHING THE PERMANENT PARENTING PLAN. In establishing a permanent parenting plan, the court may consider the cultural heritage and religious beliefs of a child.

RCW 26.09.187 Criteria for establishing permanent parenting plan.
(3) RESIDENTIAL PROVISIONS.
(a) The court shall make residential provisions for each child which encourage each parent to maintain a loving, stable, and nurturing relationship with the child, consistent with the child's developmental level and the family's social and economic circumstances. The child's residential schedule shall be consistent with RCW 26.09.191. Where the limitations of RCW 26.09.191 are not dispositive of the child's residential schedule, the court shall consider the following factors:
(i) The relative strength, nature, and stability of the child's relationship with each parent;
(ii) The agreements of the parties, provided they were entered into knowingly and voluntarily;
(iii) Each parent's past and potential for future performance of parenting functions as defined in *RCW 26.09.004(3), including whether a parent has taken greater responsibility for performing parenting functions relating to the daily needs of the child;
(iv) The emotional needs and developmental level of the child;
(v) The child's relationship with siblings and with other significant adults, as well as the child's involvement with his or her physical surroundings, school, or other significant activities;
(vi) The wishes of the parents and the wishes of a child who is sufficiently mature to express reasoned and independent preferences as to his or her residential schedule; and                                                     (vii) Each parent's employment schedule, and shall make accommodations consistent with those schedules.

     Factor (i) shall be given the greatest weight.




Magnuson v. Magnuson, 170 P.3d 65 (2007)


[bookmark: FN1]In 1985, “Robbie”[footnoteRef:1] Magnuson and Tracy A. Magnuson (now Berg) were married. They had two children, Brian (born October 4, 1991) and Meridith (born December 29, 1998). Tracy is a surgeon and Robbie is an attorney. Robbie eventually “announced that [s]he needed to, and would be transitioning from male to female.”  She took a leave of absence from work and ultimately resigned. Robbie and Tracy separated in October 2004, and Tracy filed to dissolve their marriage. [1:  Each party is referred to by first name to avoid confusion without disrespect to individual or professional status. Similarly, Robbie is referred to by pronoun in the female gender consistent with the preference shown in Robbie's briefing and to conform to and avoid confusion with the trial court's quoted findings of fact.


] 


After an eight-day trial, the court entered numerous findings, including: “Both parents are good and loving parents.... The children's relationship with each parent is approximately equal. Each has performed equal but very different roles with the children.... Historically, the parties were a dual professional family, relying on the assistance of nannies[,] and [i]t is somewhat disingenuous for either parent to claim the historical role of primary parent in this case.” 

[bookmark: sp_800_350][bookmark: SDU_350]The court found both parents acted in ways adversely affecting the children's stability. For example, Tracy denigrated Robbie in front of the children; Robbie's conduct had an “unimaginable impact on Meridith” when she showed up at Meridith's school, pushed Meridith's maternal grandmother out of the way, and “grabbed Meridith, such that observers actually thought a kidnapping was going on.” Further, “[Robbie] has indicated she will be undergoing sexual reassignment surgery sometime in the very near future.... [Robbie's] surgery may be everything [she] has hoped for, or it may be disastrous. No one knows what is ahead[,] and [t]he impact of gender reassignment surgery on the children is unknown.” 

[bookmark: sp_4645_67][bookmark: SDU_67][bookmark: citeas((Cite_as:_141_Wash.App._347,_*350]The court found while Robbie left her job, Tracy “maintained her professional career, has provided for the children in the ‘former’ family home, and provides an oasis of stability in all of this ongoing change.” A previous shared co-equal residential placement did not work, and “[t]hese children, in particular, need environmental and parental stability.” Finally, “[w]hile the margin is somewhat slim in this particular case, [Tracy] is in a more stable and predictable place in her life right now to act as the children's primary care giver.” Robbie appealed.









Burill v. Burill, 56 P.3d 993 (2002)


At the time Cindy Burrill and Don Burrill dissolved their marriage, both had been equally providing for the care their daughters, E.B., age 9, and A.B., age 4. Because of his flexible work schedule, Don had cared for the girls during the day. Cindy had cared for them in the evenings.

[bookmark: sp_4645_995][bookmark: SDU_995][bookmark: citeas((Cite_as:_113_Wash.App._863,_*866]Both parties wanted to be the primary residential parent of the children [so agreed to an evaluation]. During the evaluation, Cindy made unsubstantiated reports that Don abused alcohol and marijuana. She also accused him of having an anger management problem and succumbing to road rage. She described him as paranoid and suspicious.

Four months after the evaluator issued her report, an incident occurred in the exchange of the children at the end of a workday. Tempers flared over an issue concerning one of the girl's shoes. The next morning, Cindy unilaterally terminated Don's contact with the children. After much effort, which included hiring a new attorney because his own was on vacation, Don regained contact.

Two weeks before trial, Cindy reported to a pediatrician that A.B. had complained of Don touching her genital area in the bathtub. The physician referred Cindy to Child Protective Services (CPS). A.B. was interviewed by the Harborview Hospital Center for Sexual Assault and Traumatic Stress. The matter was then referred to the King County Prosecutor's Office. Don was arrested and charged with first degree rape of a child. The trial in the dissolution of marriage action was continued [halted] for eight months.

[bookmark: sp_999_2][bookmark: SDU_2]For three months, Don was not allowed to see the children. Despite Cindy's strenuous opposition, he was eventually allowed one supervised visit per week with the oldest child for a space of two hours. Later, the younger daughter also joined these visits. Ultimately, the charges were dismissed because A.B.'s accounts of what occurred were vague and inconsistent. In total, the children's relationship with their father was disrupted for a period of nearly nine months.

The trial court concluded that the sexual abuse allegations were unfounded. It also concluded that Cindy had engaged in an abusive use of conflict and awarded the family home and primary residential care of the children to Don. She ordered that Don have sole decision-making authority for the children. Finally, Don was awarded $25,000 in attorney fees.

When Don assumed possession of the home, he discovered that Cindy had removed the kitchen appliances and all of the children's furniture, toys, clothing, and light switch cover. She left the house in a state of filth and disrepair. Cindy appeals the parenting plan.








Teacher Handout [for teacher use only]

Magnuson v. Magnuson, 170 P.3d 65 (2007)
How the court decided: affirmed.

What students may have argued about:

(1) It almost seems like the court is “punishing” Robbie for her lifestyle choice. It would be impermissible for the court not to give custody to Robbie simply because the judge personally disapproved of her sex reassignment surgery plans or did not understand her transgendered identity.
(2) Robbie’s behavior at school (grabbing Meridith) was inappropriate and favors affirming.
(3) Tracy’s denigration of Robbie constitutes the sort of “poisoning” discussed in class, and argues in favor of reversing the trial court.
(4) Tracy was stable and continued working, suggesting that she would not disrupt the children’s shifting lives.

Nevertheless, the court found that the trial court carefully considered all the statutory factors in RCW 26.09.187.  Moreover, the court found that the trial court did not deny Robbie primary custody because of her transgender status per se, but because of its uncertain (and potentially harmful) effect on the children. (When discussing with students, acknowledge that this seems in many ways unfair.) Note, there was a very strong dissent in the case—the dissenting judge believed that the trial judge had abused his discretion by making a value judgment about Robbie’s transgender status and guessing as to its impact on the children, noting that “the court’s speculation about the future is not an appropriate basis for awarding custody… one parent’s transgender status is not a tenable ground upon which to declare residential placement.” This case shows that custody decisions are rarely upset under an abuse of discretion standard. 

 Burill v. Burill, 56 P.3d 993 (2002)
How the court decided: affirmed.

Issues students may have picked up on:

(1) The court found that Cindy’s accusations were unsubstantiated—an example of “poisoning” or undermining a parental relationship, which usually argues strongly in favor of giving custody to the other parent. 
(2) Nevertheless, after the child was interviewed by professionals, the police thought they had enough evidence to constitute probable cause, as evidenced by the father’s arrest.
(3) This case is very disturbing because, although the court did not think the evidence that dad had abused his daughter was convincing, the stakes are so very high for this vulnerable child. How do we balance a parent’s right to a relationship with his or her child against a child’s right to be free from abuse?
(4) Cindy’s vindictive behavior in removing the articles from the house appears to have strongly inclined the court against her.

This case shows how hazardous it is to accuse another parent of abuse in a custody proceeding—even if the accusation is founded. In this case, it appears there was ample evidence that the mother had “coached” her daughter and that there was no abuse. Nevertheless, the implications of this case are concerning. 












































Street Law 
Child Custody Homework
Name:___________________________________________________________

Write a one or two paragraph response to the following:

Courts tend to find it very troubling when one parent accuses another of abuse if those allegations cannot be proven. In fact, courts often view such unsupported  accusations as arguing very strongly in favor of giving the other parent (the alleged abuser) custody. What does such a view mean for a child who is being abused, but for whatever reason there is not enough evidence to convince the judge that it is happening? On the other hand, good parents can be wrongly accused. How do you think judges should deal with abuse allegations?




