Chris Martin

LESSON:  Child Abuse and the Trial Process

Time: 50 minutes

I. GOALS

A. Learn the basic elements of child abuse and neglect.

B. Apply the law to a set of facts and determine whether child abuse is present

C. Experience in a courtroom setting dealing with personal issues.

II. OBJECTIVES

A. Knowledge Objectives:  As a result of this class, students will be better able to:

1. Identify types of child abuse and neglect (physical, emotional, sexual).

2. Distinguish acts that constitute unreasonable physical discipline.

3. Understand the trial process and the defined roles in a courtroom.

B. Skill Objectives:  As a result of this class, students will be better able to:

1. Apply the law of child abuse to fact patterns to determine whether child abuse occurred according to the law.

2. Help develop oral litigation and advocacy skills.

C. Attitude Objectives:  As a result of this class, students will feel:

1. Child abuse and neglect is a very important and sensitive social issue.

2. Reporting Child Abuse is key to insuring that the law can provide protection for children.

III. CLASSROOM METHODS

A. State the Washington Statute and rules on Child Abuse. Any treatment that puts a child’s health, safety, and welfare into danger.

B. Brainstorm types of Abuse (physical, emotional, neglect, sexual)

C. Brainstorm activities that would be considered Unreasonable Physical Discipline. Note the age, size, and condition of child and location of injuries is considered when evaluating the reasonableness of any bodily harm inflicted.

D. Begin Courtroom Procedural introduction. Introduce the roles students will be assigned to and ask the class as to what the role entails.

E. Advise Students that we are skipping Jury Selection and Opening and Closing arguments.

F. Choose Judge, Prosecutor, Defense Attorney and Witnesses (Collins, Hicks, Kevin, Shelly, and Denny)  8 total role players.

1. Have role players stick to script and perform courtroom case.

2. After Conclusion, Judge will read Jury Instructions to class and then give the case to them for deliberations.

3. Class will be divided into groups of four for deliberations.  Each group will choose a foreperson, discuss the case, and apply the law to the facts to determine a verdict on each count.  Each foreperson will read the verdict aloud..

4. Class will then discuss reasons for verdicts, case, roles, and issues regarding case.

5. Discuss Child Abuse Laws and Duty to Report.

IV. EVALUATION

A. Class participation in brainstorming and role play.

B. Articulation of legal concepts in questions and answers.

V. ASSIGNMENT

A. Prepare and study for Exam on Domestic Violence.

STATE v. MCGRAW

Bailiff:  All rise, Superior Court of King County Washington is now in Session, the Honorable __________ presiding.

JUDGE:  Be Seated.  First case is State v. McGraw,  Is there any Pretrial motions to begin with before we bring the jury in.  

Both Attorneys:  No, your honor.

JUDGE:  Please seat the Jury,  we will dispense with Jury Selection for time considerations.  I thank the Jurors for their service.  This is a Assault and Child Abuse case against two defendants.  The State is charging Shelly McGraw with one count of Assault of a child, Denny McGraw with one count of Assault, and both parents with one count of Child Abuse and Neglect.  The burden in this case is on the State, to prove all elements of the crimes charged beyond a reasonable doubt.  It is your duty to determine the facts in this case from the evidence produced in court.  It is also your duty to accept the law given to you by the Judge, regardless of what you think the law is or ought to be.  You are to apply the law to the facts and in this way decide the case.  Counsel’s remarks, statements and arguments are intended to help you understand the evidence and apply the law.  They are not evidence, however, and you should disregard any remarks, statements or arguments that are not supported by the evidence.


This case will now proceed in the following order.  First the State will make an opening statement, outlining the evidence to be presented on its behalf.  Then, the defense may or may not give an opening statement, outlining the defense case.  Next, the State will introduce evidence.   At the conclusion of the State’s case, the defense may introduce evidence.  After the conclusion of the evidence, further instructions will be given, after which the attorneys will give closing arguments.  At the conclusion, the case will be given to you for your deliberations and verdict.

JUDGE:  Is the State ready to Proceed?

Prosecutor:   We are your honor.

JUDGE:  Is the defense ready to proceed?

Defense: We are your honor.

JUDGE:  (to Jury), Please give your attention to the State’s attorney who give his opening arguments.  (to prosecutor) You may begin.

Prosecutor:    (Omit Opening Statement)

JUDGE:  Please give your attention to the defense attorney who will give his opening statement.

You may begin

Defense:    (Omit Opening Statement)

JUDGE:  The State may now call its first witness.

Prosecutor:  We call Pat Collins.

JUDGE:  (to Collins).  Do you swear that the testimony you give is the truth?

Collins:  I do.

Prosecutor:  Please introduce yourself to the Jury.

Collins:  My name is Pat Collins, I am a counselor at Harbor Elementary School in Seattle.

Prosecutor:  How long have you been a counselor?

Collins:  Six years.

Prosecutor:  Have you had any training and experience in child abuse and neglect cases?

Collins:  Yes, I participated in many classes and seminars on child abuse issues.  These dealt with issues regarding recognizing physical marks on children, recognizing behaviors that abused children may exhibit.

Prosecutor:  During the course of your counseling at the school, have you had occasion to work with Jackson McGraw?

Collins:  Yes, Jackson is a fourth grader, who has been exhibiting some emotional and behavioral concerns.  He had very low self-esteem and was rarely going to class.

Prosecutor:  And what did he tell you was the reason for that behavior?

Defense: Objection, Hearsay and Privilege

Prosecutor: Your honor, Rule 803(4) allows statements made for purposes of medical diagnosis or treatment, as a counselor, the witness was treating this child.   Privilege does not apply since child and counselor have both waived it.

JUDGE:  I will allow the statements, as long as they are kept relevant to the specific abuse charged.  Witness may answer.

Collins:  Jackson told me that he was having problems at home, specifically his parents called him a dummy all the time because he did not pass his last class.  He also said he was ashamed to go to school because his parents refused to buy him any new clothes until he passed.

Prosecutor:  And what did you do because of what you heard?

Collins:  I reported my concerns about his parents to CPS.

Prosecutor:  Thank you, I have no further questions.

Defense:  Did you notice any physical marks or signs on Jackson that indicated to you that he had suffered any abuse?

Collins: No physical symptoms, only emotional concerns.

Defense:  Did you discuss any of your concerns to Jackson’s parents

Collins:  No.

Defense:  So, you immediately reported to Child Protective Services without trying to at least talk to or get another side of the story from the parents.

Collins:  I thought it was better to report and let CPS deal with it.

Defense: You are a counselor, isn’t dealing with children’s concerns your job?

Collins: Well, yeah.

Defense: And shouldn’t you allow parents the right to explain their side of the story before you accuse them of something?

Collins: well, sometimes, I guess.

Defense:  I have no further questions.

JUDGE: The witness is excused.  Call your next witness.

Prosecutor:  The State calls Sid Hicks to the stand.

JUDGE: Do you swear that the testimony you give is the truth?

Hicks: I do.

Prosecutor: Please Introduce yourself to the Jury.

Hicks:  My name is Sid Hicks, I am a clerk at Target in King County Washington.

Prosecutor: Could you tell us what happened on February 12, 2002.  

Hicks:  I was working that day, stocking shelves and helping customers.  That is when I saw this woman yelling and shaking a little girl in one of the aisles.  

Prosecutor:  The woman yelling at the girl, is she in the courtroom today?

Hicks:  Yes, she is that woman right there. (pointing at defendant, Shelly McGraw)

Prosecutor:  Let the record reflect that the witness has identified the defendant, Shelly McGraw.

Now, Ms. Hicks, what was the approximate age of the little girl.

Hicks:  she looked like she was around 2 years old.

Prosecutor:  Please tell us in detail what you saw and did.

Hicks:  Well, I was just turning towards Aisle 5, when I saw this woman grab the little girl and yank her by the arm towards her.  Then, she yelled at her “I said Stop that, now.”  And picked the girl up and starting shaking her and yelling.  She then placed the crying child in the cart and strapped her in.  I immediately went to my supervisor and told her what happened and we called the police.  I also noticed that the girl had a red mark on her arm.

Prosecutor:  Thank you, Ms. Hicks, no further questions.

Defense:  Ms. Hicks, how long did you observe Mrs. McGraw and her child?

Hicks: Only about 10 or 15 seconds.  

Defense:  Did you see them at any other time in the store?

Hicks: No.

Defense: So you did not see any behavior that the little girl exhibited.

Hicks: No.

Defense: Do you have children?

Hicks:  Yes, I have two children.

Defense: Have you ever had problems with them acting up in stores.

Hicks: Sometimes.

Defense:  Have you ever had occasion to discipline your children for acting up.

Hicks: yes.

Defense:  I have no further questions.

JUDGE: You may step down.  State can call the next witness.

Prosecutor: We call Kevin McGraw to the Stand.

JUDGE: Do you swear that the testimony you give is the truth?

Kevin: I do.

Prosecutor: Please Introduce yourself to the Jury.

Kevin:  My name is Kevin McGraw, I am 14 years old and in the ninth grade at Roosevelt High in Seattle.

Prosecutor:  Could you tell us what your relationship is with your parents.

Kevin: Not good, they are pretty strict sometimes and my father can get rather violent.

Prosecutor: Can you please explain an example of that.

Kevin: I came home from a high school dance on February 14, 2002, a little after curfew, and my dad totally flipped out on me.  I was in the hall and he grabbed me and tried to pull me into the garage.  I tried to get past him to go to my room, but he punched me in the jaw, almost knocking me out.

Prosecutor:  What did you do?

Kevin: I tried to defend myself, I starting to fight back  Eventually, I got away from him and got into my room and locked the door.

Prosecutor: Have you ever had occasion to witness either of your parents physically harm your younger brother, Jackson or your sister Lenora.

Kevin:  Well, I have seen my mom shake Lenora by the shoulders once or twice to get her to quiet down when Lenora throws a fit.  

Prosecutor:  Thank You, I have no further questions.

Defense:  Denny, You are a pretty big guy for your age, is that right?

Kevin: Well, I am 6 foot 1 and weigh 195 pounds.

Defense:  You play football on the varsity, the only freshman on the varsity team, right?

Kevin:  Yeah.

Defense:  And, you work out at the gym, quite regularly.

Kevin:  yeah.

Defense: The night of February 14th, the dance, did you have anything to drink that night, remember son, you are under oath.

Kevin: I had a few beers with some friends at the dance.

Defense:  I have no further questions.

Prosecutor:  The State Rests, your honor.

Defense:  The defense calls Shelly McGraw to the stand.

JUDGE:  Do you swear that the testimony you give today is the truth?   Shelly: Yes.

Defense:  Please introduce yourself to the Jury.

Shelly:  My name is Shelly McGraw.  I am 34 years old, a housewife and mother of three kids, Kevin 14, Jackson, 10 and Lenora 2.  My husband is Denny McGraw.

Defense: Tell us about the incident that took place on February 12th with Lenora.

Shelly:  We were shopping at Target and Lenora was in the cart.  She was very unruly as she was grabbing things off the shelf and putting them in the cart, yelling and crying when I kept telling her nicely to put them back.  Then, she didn’t want to be in the cart. So I set her down and she started running and yelling, having a fit.  I chased her and grabbed her by the wrist to catch her, then I picked her up and told her to behave or we would leave.  I placed her back in the cart and we resumed.  She calmed down after that.

Defense: Did you shake her?

Shelly:  When I picked her up, I might have shaken her a little when I told her to behave.

Defense: Could you show the court, how you grabbed her and placed her in the cart and the shaking.

Shelly:  (demonstrating) I grabbed her like this, picked her up, shook and told her to stop.  I was only disciplining her for her misbehavior.  That is all.

Defense:  Could you tell the court about what discipline that you and your husband do to Jackson for his failing his class?

Shelly:  Jackson has had some problems in class, after he failed, we told him that he would have to work harder and that we would not going to buy him any new school clothes until he passed.

We only wanted to teach him a lesson, that if you want something in life, you have to work for it, that if he wants new school clothes, then he must work at passing his class.

Defense:  Could you tell us what happened on the night of February 14th with your husband and Kevin.

Shelly:  Kevin came home late and obviously drunk after his high school dance.  His clothes reeked of alcohol.  Denny was mad and told him to go into the garage and put his clothes in the washer and then they would have a talk when he returned.  Kevin got very irate and the two of them started to scuffle.  I saw Denny hit Kevin in self-defense and then they finally broke apart and Kevin went into his room and locked the door.

Defense:  I have no further questions.

Prosecutor:  Lenora’s daycare reported that she had red marks on her arm, how did that happen?

Shelly: It must have happened when I grabbed her in Target.

Prosecutor:  Do you often shake Lenora as a form of discipline?

Shelly:  Not always, only when she is being out of control, I just try to calm her down.

Prosecutor:  How big is Lenora?

Shelly:  She is 30 inches, weighs 40 lbs.

Prosecutor:  And how big are you?

Shelly:  I am 5 feet 5 and weigh 140 lbs.

Prosecutor:  I have no further questions.

JUDGE:  You may step down, Defense can call its next witness.

Defense:  Defense calls Denny McGraw.

JUDGE:  Do you swear that the testimony you are about to give is the truth? 

Denny:  Yes, your honor.

Defense:  Please introduce yourself to the jury.

Denny:  My name is Denny McGraw, I am a Computer Sales Associate, I am married with three children.

Defense:  Could you please tell about some of the discipline that you and your wife do to your children?

Denny:  Well, we love our children very much and try to do what is best for them.  I have spanked and hit my sons only a few times when they are bad.  The time I hit Kevin in the face was when we was drunk and attacked me.

Defense:  What happened that night with Kevin?

Denny:  He came home drunk late one night and smelled heavily of booze.  I told him to take his clothes into the washer in the garage and stay there until he sobered up.  He refused, so I tried to grab him, but he, being bigger than I am, pushed past me and started shoving me down the hall.   The only thing I could do to stop him from hurting me was to hit him in the face.

Defense: How big are you compared to your son?

Denny:  I am 5 foot 9 and 160 pounds, my son is well over 6 foot and close to 200 pounds.

Defense: Do you feel the force used on Kevin was reasonable?

Denny: Of Course.

Defense:  Have you seen your wife discipline Lenora?

Denny:  Just normal stuff, she never hurt her.

Defense:  And what about Jackson, whose decision was it not to buy him clothes?

Denny:  We both decided that Jackson would not get any new clothes until he passed his class, he just had to learn to work harder in order to get something.

Defense:  Thank you, no further questions.

Prosecutor:  Did you ever call Jackson a dummy?

Denny:  Not that I remember, I just said he needs to work harder.

Prosecutor:  You do not remember telling him that he is a dummy and that he does not deserve any new clothes. 

Defense: Objection, Asked and answered.

JUDGE:  Sustained.

Prosecutor:  Do you remember telling Jackson that he is Lazy?

Denny:  Well, he is, especially when it comes to homework.  The kid needs to learn that slacking off at school is going to have serious consequences, he will have much bigger problems than old tennis shoes if he keeps failing.

Prosecutor:   The night you punched Kevin, why did you think he was drunk?

Denny:  I smelled alcohol on him.

Prosecutor:  Had you had any drinks that night?

Denny:  I may have had a beer or two after I got home from work, but I was not drunk.

Prosecutor:  I have no further questions.

JUDGE:  Any more witnesses.

Defense: No, your honor.   The Defense rests.

JUDGE:  In this case, the State is charging the defendants with three separate charges, Assault of a child against Shelly McGraw, Assault against Denny McGraw, and Child Abuse and Neglect against both defendants.


The burden in this case is on the State, to prove all elements of the crimes charged beyond a reasonable doubt.  The defense has no burden and does not have to prove or disprove anything in this case.  It is your duty to determine the facts in this case from the evidence produced in court.  It is also your duty to accept the law given to you by the Judge, regardless of what you think the law is or ought to be.  You are to apply the law to the facts and in this way decide the case.  Counsel’s remarks, statements and arguments are intended to help you understand the evidence and apply the law.  They are not evidence, however, and you should disregard any remarks, statements or arguments that are not supported by the evidence.


Upon returning to the jury room for your deliberations, your first duty is to select a presiding juror to act as chair.  It is his or her duty to see that discussion is carried on in a sensible and orderly fashion, that the issues submitted for your decision are fully and fairly discussed and that every juror has a chance to be heard and to participate.


This is a criminal case, meaning that your verdict must be unanimous, one way or the other.  If after your deliberation, you are unable to reach an unanimous verdict, inform me through the baliff.  You should not consider the possible punishment to be imposed, only in that it may make you careful in your decision.


You are the sole judges of the credibility of the witnesses and of what weight is to be given to the testimony of each.  In considering the testimony of any witness, you may take into account the opportunity and ability of the witness to observe, memory and manner while testifying, any interest, bias, or prejudice the witness may have, and any other factors that bears on believability of testimony.


You will be given a copy of these instructions and a copy of the law in the State of Washington.  


The jury, (for classroom purposes) will be divided into groups of four.

To convict the defendant, Shelly McGraw, of the crime of assault of a child in the second degree, each of the following elements must be proved beyond a reasonable doubt.

1) That the defendant caused bodily harm to a child that is greater than transient physical pain or minor temporary marks, and the person has a pattern and practice of engaging in behavior that results in such harm,  or

2) That the harm done to the child was not reasonable or moderate considering the age, size, and condition of the child and the location of the injury.

3) that the defendant was eighteen years of old or older and the victim, Lenora, was under the age of thirteen.

4) That the acts occurred in the State of Washington.

To convict the defendant, Denny McGraw, of the crime of assault in the second degree, each of the following elements must be proved beyond a reasonable doubt.

1) That the defendant intentionally caused harm by physical force to Kevin McGraw

2) That the assault was not done in self-defense.

3) That the acts occurred in the State of Washington.

To convict the defendants, Shelly and Denny McGraw of Child Abuse or Neglect of Jackson McGraw, each of the following elements must be proved beyond a reasonable doubt:

1) That the defendants did an act or acts the endangered the health, welfare, and/or safety of Jackson McGraw.

2) That the victim was a minor in the care, custody, and control of the defendants.

3) That the act(s) occurred in the State of Washington.

REASONABLE DOUBT

A reasonable doubt is one for which a reason exists and may arise from the evidence or lack of evidence.  It is such a doubt as would exist in the mind of a reasonable person after fully, fairly, and carefully considering all of the evidence or lack of evidence.  If after such consideration, you do not have a doubt in which a reason can be given as to the defendant’s guilt, you are satisfied, beyond a reasonable doubt.  If, after your deliberations, you do have a doubt for which a reason exists, you are not satisfied beyond a reasonable doubt.   

Child abuse law in Washington 

RCW 26.44.020 provides the definitions concerning child abuse and neglect.  

"Abuse or neglect" means the injury, sexual abuse, sexual exploitation, negligent treatment, or maltreatment of a child by any person under circumstances which indicate that the child's health, welfare, and safety is harmed, excluding conduct permitted under RCW 9A.16.100. An abused child is a child who has been subjected to child abuse or neglect as defined in this section. 

"Sexual exploitation" includes: (a) Allowing, permitting, or encouraging a child to engage in prostitution by any person; or (b) allowing, permitting, encouraging, or engaging in the obscene or pornographic photographing, filming, or depicting of a child by any person. 

"Negligent treatment or maltreatment" means an act or omission that evidences a serious disregard of consequences of such magnitude as to constitute a clear and present danger to the child's health, welfare, and safety. The fact that siblings share a bedroom is not, in and of itself, negligent treatment or maltreatment. 

 RCW 9A.16.100  - provides actions that are unreasonable as well as actions that are reasonable

Reasonable Actions:

It is the policy of this state to protect children from assault and abuse and to encourage parents, teachers, and their authorized agents to use methods of correction and restraint of children that are not dangerous to the children. However, the physical discipline of a child is not unlawful when it is reasonable and moderate and is inflicted by a parent, teacher, or guardian for purposes of restraining or correcting the child. Any use of force on a child by any other person is unlawful unless it is reasonable and moderate and is authorized in advance by the child's parent or guardian for purposes of restraining or correcting the child. 

Unreasonable Actions. 

The following actions are presumed unreasonable when used to correct or restrain a child: 

(1) Throwing, kicking, burning, or cutting a child; 

(2) striking a child with a closed fist; 

(3) shaking a child under age three; 

(4) interfering with a child's breathing; 

(5) threatening a child with a deadly weapon; or 

(6) doing any other act that is likely to cause and which does cause bodily harm greater than transient pain or minor temporary marks. 

The age, size, and condition of the child and the location of the injury shall be considered when determining whether the bodily harm is reasonable or moderate. This list is illustrative of unreasonable actions and is not intended to be exclusive.

STATISTICS

· Last year, 1 in 25 children in WA was referred to Child 

· Every year, over 75,000 reports of suspected child abuse have been received by CPS

· Out of those reports, over 58,000 victims identified by CPS

· Trends indicate that neglect is on the rise, whereas the other types of abuse seem to be declining.

Physical abuse – any injury to a child that is not accidental (broken bones, bruises, cuts and other injuries) or any action which could have seriously harmed the child but luckily did not (striking a child with a weapon, discharging a gun in the presence of a child, or other similar actions).

Emotional abuse – includes making a child feel that he/she is not loved or that he/she is bad or has no value (demeaning or belittling a child, not allowing a child to have friends, name calling, and other similar behaviors).  

Neglect – includes not providing a safe home, food, clothing, or medical/dental care, as well as leaving a young child alone or with someone who is not able to care for him/her, driving while intoxicated with an unrestrained child in the car, etc.  Failure to supervise older children can also be considered neglect.

Sexual abuse – includes using a child for sex acts, taking pornographic pictures of a child, or other types of sexual activity with a child.

