
Matt Davidhizar 90 Minute Model Lesson Plan

Lesson: 
Arrests and Investigatory Stops

Sources:  
Original Lesson Plan; Washington Supplement, (based in part on p. 67-80) 



Street Law Students’ Text, p. 96 – 102

I. GOALS
a. Display relationship between Arrest/Detainment and the 4th Amendment;

b. Explain the exclusionary rule;

c. Give examples of the types of information which the police must have in order to: detain; stop and frisk; arrest; 

d. Show how a police officer executes a detainment/arrest;

e. Explain what to do if arrested.

II. OBJECTIVES

a. Knowledge Objectives- As a result of this class, student will be able to:

i. Know that an arrest/detainment is a “seizure” under the 4th Amendment of the Constitution, and that it must be reasonable;

ii. Know that whether a warrantless arrest/detainment is reasonable depends on how much information the police officer has;

iii. Understand on what basis police officers have a hunch, suspicion, reasonable suspicion (to detain) and probable cause (to arrest); and

iv. Know what to do (and not do) if s/he is ever arrested.

b. Skills Objectives- The student will be able to:

i. Know how to act when questioned by the police; and

ii. Articulate differences between detainment and arrest and know what information police need for each.

c. Attitude Objectives- The student will:

i. Be less mistrusting of police power, and feel more secure due to their knowledge of their rights.   

III. CLASSROOM METHODS:  Arrest vs. Detainment Instruction 

a. Mini-Lecture and Continuum Activity (20 Minutes total)

i. Arrests and Detainments constitute a “Seizure” under the 4th Amendment which applies to the states via the Due Process (“DP”) Clause of the 14th (Section 2).  

1. Student read 4th from Street Law Text

2. Student read 14th from Street Law Text.   

ii. To be constitutional, a seizure must be reasonable under 4th.

1. If Warrant or Consent: Seizure presumed reasonable.  

a. Warrant: Upon Probable Cause (“PC”) that evidence of felony will be found; that person committed Felony;

b. Consent: Must be valid, 

2. Warrantless Seizures:

a. Arrest: only upon PC

i. Search?  May search person incident to arrest
b. Detainment: upon RS  

i. Search? May only conduct limited pat-down search if a justifiable belief that person may be armed and presently dangerous

3. Explain PC v. RS: PC is much stronger than RS, and is 

 necessary for a judge to find in order to issue a warrant.

iii. What Happens if the Seizure is “Unreasonable” (Unconstitutional)?

1. May exclude evidence obtained (“Exclusionary Rule”) 

iv. Construct “Burden of Proof Continuum”

1. Use spectrum on p. 70 of the Washington Supplement as guide. 

2. Draw line on the board, with “No Information” at the far left (with 0%) and with “Beyond A Reasonable Doubt” at the far right (with 100%).

3. Explain to the class that the continuum outlines the relationship between the information the police have about you and what the Constitution allows them to do based on such information.

4. Start at “No Information” and have class fill-in the continuum with examples (e.g., man walking harmlessly on the street= no information; man running from a crime scene = hunch?  RS?  Get class participating).

b. ROLE PLAY AND TRIADS – RS v. PC (Both- Approx. 60 minutes total (w/break))

i. Request one student for each of the four roles:  One Police Officer, Two Suspects (Terry and Pat) and a Vendor.  

ii. Have class count off in threes (including players)

iii. Have each of the four students read their role in preparation for the roleplay for 5 minutes [preferably outside the classroom, if space is limited]. 

iv. While the players are preparing, the remainder of the class should be DIVIDED into three groups around the room:  

1. Group 1 will serve as prosecutors.  Each member of Group 1 will get the rules for arrest/detainment and later make arguments based on the roleplay for why the Officer did not violate Terry’s constitutional rights.

2. Group 2 will serve as attorneys for Terry.  Each member of Group 2 will be given a copy of the rules for arrest/detainment and later make arguments based on the roleplay that their client's rights were violated by the officers.

3. Group 3 will serve as judges.  Members of this group will also get the rules for arrest/detainment and serve as judges who will observe the roleplay and develop questions for the attorneys and decide whether or not the officer's conduct was reasonable.

v. BREAK- (10 min.)

vi. With class back in their groups, ENACT the roleplay, pausing players every few minutes to ask class “where on the continuum are we?”  After roleplay, briefly ask players how they felt about their roles. [10 minutes]  

vii. Have students work in their large groups to DEVELOP ARGUMENTS/QUESTIONS.  The roleplayers should be given rules and join their groups [10 minutes]

viii. Take people outside to use line grouping to quickly and efficiently form triads consisting of one person from each group.  “Line grouping” functions thusly: Groups 1,2, and 3 line-up side by side.  Moving from the front of the lines backward, groups can be quickly formed by grouping the group members with the corresponding other two members (5 min).

ix.  CONDUCT TRIAD HEARINGS.  [5 Minutes- 2.5 min. per side]

1. Inform students that each side has 2.5 mins. to present its arguments and that judges are encouraged to interrupt and ask questions.  1s (prosecutors) go first.  Judges MAY NOT give ruling. 

x. After each side has made its arguments, each judge should come to the front of the class and report his or her ruling, mentioning arguments made by attorneys. (15 min.)

xi. Congratulate! and thank the players, attorneys, judges.

c. DEBRIEFING (explain the cases on which the roleplay was based and Open Questions) (10 minutes total].
i. Explain that this Roleplay is Based State v. Richardson (Wash. App. 1992) and Terry v. Ohio (S.C. 1968) (5 minutes].

State v. Richardson (1992):

Facts: D was observed in a high crime area with someone who was suspected of drug running.  Officer approached the pair and asked if he could speak with them.  They complied.  He then asked them to empty the contents of their pockets onto the police cruiser.  They complied.  Officer then asked if he could check D’s pocket, to which D replied, “go ahead.  I don’t use drugs…”  Cocaine was found and D was arrested.

Held: The initial contact with Jerry was lawful but that when the officer had Jerry put his hands on the car and empty his pockets, the stop became a "seizure" (detainment), which was unreasonable b/c there was no R.S.

Rationale: Although Jerry stated that the officer could “go ahead” and search his pockets, his consent was not valid because a reasonable person in his circumstances would not have believed he was free to disobey.  This is because once Jerry was told to empty the contents of pockets, a reasonable person would have believed himself seized.

Although the initial contact was legal, the seizure (ordering the men to empty their pockets) was unreasonable because RS did not exist, much less PC.  RS did not exist because a person’s presence in high crime area with suspected drug runner was not sufficient.

Terry v. Ohio (1968).

Facts:  The facts were slightly different - officer observed two men walking back and forth in front of a store, peering in, then conferring, and repeating the behavior about a dozen times, at 2:30 p.m. in the afternoon in downtown Cleveland.  

Held:  Where an officer has reasonable suspicion to believe that criminal activity may be “afoot” and that the person the officer is dealing with may be armed, the officer may conduct a limited search of the outer clothing of such person in order to discover weapons that may be used to assault the officer.

Rationale: The Court acknowledged that the officer had "seized" Terry and then subjected him to a "search."  The standard the Court imposed in evaluating the officer's conduct was whether a reasonably prudent person in the circumstances would believe that his/her safety or that of others was in danger.

The Court determined that the officer had observed enough to make it reasonable to believe that the men were armed, and the men's behavior when the cop approached did not dispel this belief.  Also, the officer kept his search limited to that necessary to determine if the men were armed.  Police need this flexibility to protect themselves from concealed weapons when dealing with the rapidly unfolding and often dangerous situations on city streets.

The key here is that the officer does not have to have established probable cause to conduct the "stop and frisk."  The standard is lower:  reasonable suspicion.

ii. Open Up Roleplay, Triad Exercise and Terry, Richardson  for general class discussion (5 minutes).

1. What rule did Terry  establish? (RS) How does the case relate to the continuum we talked about? 

2. General, free flowing discussion.

Compare Washington Case -- 

iv.
IF TIME:  Additional Cases to Mention: 

Applicability to Juveniles (also, example of how WA provides greater protection).  Mention to class that a similar scenario was visited in State v. Kinzy 141 Wn. 2d 373 (2000).  There, the court rejected the argument that a  “community caretaking” exception to the 4th Amendment  justified the seizure of a nervous minor in a high-crime area on a school night.  Police illegally prevented minor from terminating the encounter, forcing her to remain and answer questions, when they had RS.  
Requests for ID.  Unless the officer has an “independent reason” for requesting ID, asking for ID is considered a seizure and must be justified.  State v. Rankin 151 Wn. 2d 689 (2004) (illegal seizure occurred in violation of Art. I Section 7 of WA Con when officer stopped D only to request ID).

IV. Evaluation

a. Ability of the students to relate the continuum to the roleplay while the roleplay was going on.

b. Reasons given by the judges for deciding whether Officer Henry violated the rights of Terry and Pat when he: 1. Stopped and frisked them; or 2. Arrested Terry after finding the gun.

c. Quality of the class discussion during and following the roleplay and the triads.

Richardson/Terry  ROLEPLAY

I.  THE ROLES
OFFICER HENRY
Setting:  A couple of young adults are hanging out in front of the Seahawks stadium following the team’s victory over the Panthers.  They are standing not far away from a booth selling Seahawks paraphernalia. The young people keep walking back and forth in front of the booth, stopping and looking at the booth, and then conferring again with each other.  They keep gesturing towards and looking at the vendor, but are not speaking with him.  They do this about half a dozen times.      

Roles:  
Police Officer Henry

Terry and Pat 

Vendor

Instructions for the Officer:

Officer starts off stage.  Officer doesn’t enter until called by Vendor Bob.

After you’ve been called, you stand about 10 feet away from Terry and Pat, and watch them walking back and forth for a few minutes.  Then you walk up to them.  

You identify yourself and ask the students if you can speak with them.  They agree.  You ask them to identify themselves explain what they’re doing.  One of the students (Terry) will then mumble something that you can’t really understand.  They don’t really answer your questions.

Next, you tell them “can you please both put your hands against the wall?”  You ask if you can check their pockets.  They agree.  You pat down Pat first, and find nothing.  You pat down Terry, and feel something in an outside pocket and you discover a gun.  

Then you arrest Terry by saying, “You are under arrest.”

Roleplay over. 

TERRY

Setting:  A couple of young adults are hanging out in front of the Seahawks stadium following the team’s victory over the Panthers.  They are standing not far away from a booth selling Seahawks paraphernalia. The young people keep walking back and forth in front of the booth, stopping and looking at the booth, and then conferring again with each other.  They keep gesturing towards and looking at the vendor, but are not speaking with him.  They do this about half a dozen times.

Roles:  
Police Officer Henry

Terry

Pat

Vendor Bob

Instructions for Terry:

You and Pat should stand about 10 feet away from the vendor, then together walk up near the vendor (but not close enough to actually engage in the vendor in conversation), then wander off and confer, pointing and gesturing towards the small shop of Seahawks goods.  Do this repeatedly; act like you’re casing out the vendor.   

The Vendor will place a call to the police, but you should not act like you can hear this.

Officer Henry will walk up to you, identify himself or herself, and ask to speak with you and  to explain your bizarre conduct.  You agree to speak with him, but mumble and not really respond to his questions.  You avoiding eye contact, and act nervous.

Next, Officer Henry will say “can please put both your hands against the wall?” You do so.  He will ask if he can check your and Pat’s pockets.  You reply “sure”.  He check’s Pat first, finding nothing.  He pats you down and finds a gun.  He arrests you by stating “you’re under arrest.”

Roleplay over.

PAT

Setting:  A couple of young adults are hanging out in front of the Seahawks stadium following the team’s victory over the Panthers.  They are standing not far away from a booth selling Seahawks paraphernalia. The young people keep walking back and forth in front of the booth, stopping and looking at the booth, and then conferring again with each other.  They keep gesturing towards and looking at the vendor, but are not speaking with him.  They do this about half a dozen times.

Roles:  
Police Officer Henry

Terry

Pat

Vendor Bob

Instructions for Pat:

You and Terry should stand about 10 feet away from the vendor, then together walk up near the vendor (but not close enough to actually engage in the vendor in conversation), then wander off and confer, pointing and gesturing towards the small shop of Seahawks goods.  Do this repeatedly; act like you’re casing out the vendor. 

Officer Henry will walk up to you, identify himself, and ask to speak with you two.  You agree.  He will ask you to explain your bizarre conduct.  Don’t say anything; Terry will mumble inarticulately.  

Next, Officer Henry say “can you please put your hands on the wall?” to both of you.  Do so.  Officer Henry will then ask “is it alright if I check your pockets?”  You agree.  Officer will pat you down and find nothing.  He will pat Terry down and find a gun.  Officer will then state that Terry is under arrest.

Roleplay over.

VENDOR BOB

Setting:  A couple of young adults are hanging out in front of the Seahawks stadium following the team’s victory over the Panthers.  They are standing not far away from a booth selling Seahawks paraphernalia. The young people keep walking back and forth in front of the booth, stopping and looking at the booth, and then conferring again with each other.  They keep gesturing towards and looking at the vendor, but are not speaking with him.  They do this about half a dozen times.

Roles:  
Police Officer Henry

Terry

Pat

Vendor Bob

Instructions for Vendor Bob:

Your job is easy.  You have the first task of the role play.  Pick up the phone and call the police, and tell them, “Hey I have a couple of suspicious looking kids loitering in front of my booth.  Can you please come and check this out?”  

Then just stand behind a desk and hold up jerseys for sale.  Every once in a while, yell out “Get your NFC Championship jersey here!!” and things like that.  Stare at Terry and Pat suspiciously.  Watch what happens intently.

II.  CONSTITUTIONAL LAW (FOR ALL GROUPS)

a.
A police officer has the right to approach any person in a public place and ask that person questions.  The individual does not have to answer and may simply walk away.  The police need not notify that person that s/he has this option. 

b.
A permissible approach to a person becomes a detention ("seizure,") when, in view of all the circumstances surrounding the incident (the “totality of the circumstances”), a reasonable person in the person’s position would have believed that s/he was not free to leave the presence of the officer.

c.
A police officer may only “seize” a person under the following circumstances: 1- If Detention: Officer needs point to specific and articulable facts that give the officer a reasonable suspicion that criminal activity is “afoot” (going on).  2- If Arrest (in public place): then only if officer has probable cause to believe suspect has committed a crime. 

e.
If during a detainment, officer has reason to believe the suspect is presently armed and dangerous, s/he may conduct a limited pat-down search.  

d.
The facts that give rise to a reasonable suspicion or probable cause must apply to the individual who is seized.

e.
Evidence that is obtained as a result of an illegal search may not be used in court to find the person guilty (Exclusionary Rule).

III.  GROUP SPECIFIC INSTRUCTIONS

Group 1, attorneys for the State should review the rules and then provide arguments to support each of these statements.  Refer to a rule when developing arguments to support each statement.

a. CONDUCT OF TERRY AND PAT

Was sufficient to give Officer Reasonable Suspicion that a crime had been committed or would be committed.

b. SEIZURE OF TERRY AND PAT


Terry and Pat were lawfully “seized” (detained) when officer stopped them to ask their names, because officer had Reasonable Suspicion to believe that they had committed or would commit a crime.  Also, they consented to this action.

c. SEARCH OF TERRY BY OFFICER

Terry’s pockets were lawfully frisked, because the officer had Reasonable Suspicion to believe that Terry was presently armed and dangerous. Also, Terry consented to this action.  

d. CONCLUSION


Discovery of handgun was pursuant to a lawful seizure,  and may be used against Terry in Court.

Group 2, attorneys for Terry should review the rules and then provide arguments to support each of these statements.  Refer to a rule when developing arguments to support each statement.

a.
CONDUCT OF TERRY AND PAT

Was insufficient to give Officer Reasonable Suspicion that a crime had been committed or would be committed.

b.
SEIZURE OF TERRY AND PAT

Terry and Pat were unlawfully “seized” (detained) when officer stopped them to ask their names, because officer did not have Reasonable Suspicion to believe that they had committed or would commit a crime, and a reasonable person under the circumstances would not have believed s/he were free to leave.  

c.
SEARCH OF TERRY BY OFFICER 


Terry’s pockets were unlawfully searched, because the officer did not have Reasonable Suspicion to believe that Terry was presently armed and dangerous.  Terry did not consent to this search.  

d.
CONCLUSION


Discovery of handgun was pursuant to an unlawful seizure and may not be used against Terry in Court.

Group 3, Judges should review the rules and then develop questions for the attorneys for the state and for Terry.  The Judges should listen to the arguments made by the state's attorney and the defense counsel, ask questions, and rule on the following questions.  Judges should not tell attorneys their ruling until they are called to the front of the room.  In giving their ruling, Judges should tell what argument was the strongest for the state's attorney and for the defense attorney.

a.
Was the conduct of the suspects such as to arouse Reasonable Suspicion or Probable Cause of a crime?


Judge’s ruling: 

b.
Was the officer's first contact with Terry and Pat lawful?  Why or why not?


Judge's ruling:










b.
At what point in time were Terry and Pat "seized?"


Judge's ruling:










c.
Did the officer have a Reasonable Suspicion or Probable Cause to believe that Terry was engaged/would engage in criminal activity at the time that the officer seized him?  Why or why not?


Judge's ruling:










d.
Was the discovery of the handgun pursuant to a reasonable seizure under the Constitution?  (Can it be used in court against Terry?) 


Judge's ruling:










What was the strongest argument made by the Prosecutor?  By Defense counsel?
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