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Abstract 

With the development of the digital network society, ways to use copyrighted works have 

been changing rapidly. As new types of use have emerged, it has raised a legal issue as to how 

we should strike a balance between the protection of copyright and the public interest for free 

use. 

In Japan and Korea, copyright exceptions are enumerated in copyright laws such as copying 

for private use, education purposes, copying for disabled and so on. There is criticism for this 

enumeration list since it is hard to cover the all new types of use, promptly. It seems that 

„limitation through the judicial judgment‟ is better to keep the balance than „exceptions through 

the legislation‟. That is why some scholars have proposed that a general provision for copyright 

limitation such as the “fair use” clause of the American Copyright Act should be introduced. 

Both Japan and Korea are reviewing their own versions of fair use to solve the current 

problem. I can sympathize that the freedom and interest of the user are not protected enough at 

present. But I think that Japan and Korea do not need fair use exceptions. 

Fair use may be incompatible with the current international law, and there also are certain 

advantages of enumerated exceptions, and, above all, fair use is also insufficient to solve all the 

mentioned concerns. Introduction of fair use is not the only or best solution to this situation. 

It is necessary to set the all parties equally for balancing interests. For that end, I suggested the 

“Balancing approach based on Human rights”. The “Balancing approach based on Human 

rights” treats every party without distinction, and considers the every act by multi-dimensional 

standards. Courts should consider the promotion of dissemination of an idea and knowledge and 

not only the protection of property rights and moral rights of the author because every party 

concerning with certain copyright infringement has human rights as a person. Moreover, this 

approach can be used practically both in Continental and Anglo-American Law systems. 
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I. Introduction 

With the development of the digital network society, ways to use copyrighted works have 

been changing rapidly. As new types of use have emerged, it has raised a legal issue as to how 

we should strike a balance between the protection of copyright and the public interest for free 

use. 

In order to find a balance, there could be two approaches; “What kind of copyrights and 

exceptions are needed?” and “What is fair to limit the copyright”. I would like to distinguish the 

former as “exception” and the latter as “limitation”. 

The exceptions of the Civil Law system are exemptions from norms, and the scope shall be 

decided through legislation. The “fair use

1
” functions as a limitation presenting configuration of the copyright through the judicial 

judgment.  

In Japan and Korea, copyright exceptions are enumerated in copyright laws such as copying 

for private use, education purposes, copying for disabled and so on. 

There is criticism for this enumeration list since it is hard to cover the all new types of use, 

promptly
2
. Also, there is „minoritarian bias

3
‟. This theory was originally mentioned in the policy 

making procedure, but I think it also can be applied to the law making procedure. The 

„organized and concentrated high interest of copyright holders‟ tends to be easily reflected to the 

legislation such as lobbying, but „unorganized and decentralized low interest of individual 

users‟ is hardly reflected. Moreover, legislation procedure usually takes time. 

It seems that „limitation through the judicial judgment‟ is better to keep the balance than 

„exceptions through the legislation‟, because at least we assume that there is no „minoritarian 

bias‟ in the court. That is why some scholars have proposed that a general provision for 

copyright limitation such as the “fair use” clause of the American Copyright Act should be 

introduced, and the court should judge whether defendant‟s use in question is infringement or 

not on a case-by-case basis with this provision. 

 

In Japan, the "Introduction of the so-called Japanese version Fair use" was proposed in 

November, 2008 by the Intellectual Property Expert Examination Committee in the Digital 

Network Society of the Intellectual Property Strategy Headquarters of the Cabinet. Now the 

Legal Issue Panel of Copyright Subcommittee of Agency for Cultural Affairs is reviewing the 

issue of introduction of general provision of copyright limitation
4
.  

On the other hand, Korea, which entered into a Free Trade Agreement (FTA) with the United 
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States in 2007, has been proceeding to draft amendments to all intellectual property laws, and 

some reform bills including the "Korean type of Fair use", which were proposed in 2008 and 

2009. 

 

In this paper, I will introduce the heated debate of “fair use” introduction argued in Japan, and 

Korea. I will also illustrate whether a general provision for copyright limitation such as “fair 

use” is compatible with the continental law system referring to debates in France and Germany. 

Finally, I would like to propose a new approach, so-called the “Balancing approach based on 

human rights
5
”, as the method for balancing of interests between authors (copyright holders) 

and users. 

 

 

II. Debate on the introduction of Fair use clause in Japan 

1. Conventional theory and court precedents 

The provisions of copyright exceptions are enumerated from Article 30 to Article 49 of the 

Japanese Copyright Act. The conventional theory has interpreted that copyright exception is 

„only an exception to the principle‟ and it should be interpreted strictly
6
. 

For example, in the Social Insurance Agency LAN case
7
, a legal issue was whether the 

defendant‟s posting of an article
8
 on the LAN in Social Insurance Agency(SIA) infringed the 

reproduction right or/and public transmission right. 

The court held that "Clause 1 of Article 42
9
 is a provision which provides that copying is not 

a „reproduction right‟ infringement in certain situations, and this provision is not applied to 

„public transmission‟”, "Clause 1 of Article 42 allows the copying only for a limited scope of 

internal use by administrative agencies. So in this case it is apparent that there is no room for 

broad interpretation". 

Courts would not be bound by strict interpretation, but as a result, there are few judgments 

which accepted an analogical application of provisions of copyright exceptions as a method of 

gap-filling to lead to a reasonable conclusion. Similarly, it has been thought that analogical 

application for provision of copyright exceptions is not permitted in Japan. 
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2. Problems and criticism 

However, such a strict construction has raised various problems. When copyright exceptions 

are interpreted too strictly, the use of works is excessively limited, and theoretically, most daily 

uses of the copyrighted works may constitute a copyright infringement.  

For example, according to court precedents and theories, copying for using in a company is 

not within the scope of Article 30
10

, because this article clearly provides that it applies only to 

“reproduction for private use”
11

. 

Article 31
12

 provides that "it shall be permissible to reproduce a work" in libraries, so both a 

user and a library may mail the reproduction of copyrighted works made lawfully under this 

provision, but it is generally interpreted that transmission by fax or e-mail is not permissible
13

. 

Related with Article 32
14

, Internet auctions used to be a heated legal issue. When put art 

works up for internet auction, the auctioneer usually takes picture of that art work and uploads 

the picture on an auction site. But it was said that this could not be a lawful quotation under 

Article 32 because it was not for news reporting, critic or research, and the reproduction was 

made for entire art works not a part. This theoretical conclusion was so unreasonable that the 

Copyright Act was amended in 2009
15

 by making lawful the act of the auctioneer that takes a 

picture of the art works and post the picture on an auction site without permission of the 

copyright holders.  

In addition, other new types of works‟ use such as incidental copying, blog posting of the 

souvenir picture of Disneyland, and search engines
16

 have become the legal issue of 

interpretation of enumerated copyright exceptions. 

As mentioned above, if copyright exceptions are interpreted strictly by courts, most daily use 

might be copyright infringements. 

 

3. Debate on the Fair use introduction 

There can be three types of solutions to the issues mentioned above. 

 

(1) Flexible Construction 

There are some court precedents which applied a broad interpretation in Japan. For example, 
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in the Picture on City bus body case
17

, a legal issue was whether the publication of the picture
18

 

drawn on the body of the city bus as a book was within the scope of Article 46
19

 which permits 

users to exploit artistic works permanently located in open places such as street and parks. 

Tokyo district court held that "from the purpose of the provision, there is no reason to interpret 

the „permanently installed‟ in a limited way such as adhered to the estate or fixed to certain 

place.” As a result, the court applied article 46 to this case, thereby leading to a reasonable 

conclusion.  

Similarly, the analogy also can be used in consideration of the purpose of the clause. There 

are no court precedents about copyright, but concerning the moral rights, there is a rare case. In 

Noguchi Room transfer case
20

, in spite of being an obiter dictum, the court applied Clause 2 of 

Article 20 („building‟) to the "garden". 

There are also some other ways to apply other doctrines stemming from the Civil Code to 

copyright infringement cases, such as "abuse of right" or "the implicit license", to lead a 

reasonable conclusion.  

 

(2) Establish a general provision of copyright limitation 

It is most desirable that individual copyright exceptions can cover all the unexpected 

situations although the rapid change of society by new technology makes it difficult to do so. 

Moreover, if the copyright exception provisions have extremely narrow scope, it can be 

interpreted by argument from the contrary. 

These disadvantages might make it more persuasive and appealing that a general provision 

should be introduced to Copyright Act. For that reason, a research on "Introduction of general 

provision of copyright limitation (the Japanese version of fair use)" by Legal Issue Panel of 

Copyright Subcommittee of Agency for Cultural Affairs is proceeding in Japan.  

The Japanese version of fair use seems somehow narrow, because it will be provided parallel 

with existing exceptions, and will only regard the cases which may not be covered by the 

enumerated copyright exceptions
21

. 

 

(3) Addition of the copyright exception 

As mentioned above, addition of new copyright exceptions to the Japanese Copyright Act can 
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be one option to be considered. The Council of Japanese government said that, even if the 

general provision of copyright limitation is introduced, addition of the copyright exceptions 

should be considered as an option because a clear criterion is still needed. 

 

 

III. Debate on the Fair use introduction and reform bills in 

Korea 

1. Background of the Debate on the Fair use 

There has also been a debate on an introduction of a fair use clause into Copyright Act in 

Korea so far, but it was not until the drafting of a Free Trade Agreement (FTA) dealing with 

United States that it started to be argued in earnest. 

With the modern trend of copyright strengthening, users should be guaranteed to use 

copyrighted works without permission from copyright holders in certain situations because the 

users are another axis of the copyright institution. That is why fair use introduction has started 

being discussed. 

The related provision in the FTA is the following
22

. This text looks like the “Three-Step Test” 

in the Berne Convention that is related to copyright exceptions. 

 

Kor-Us FTA § 18.4.10.(a)  

With respect to this Article and Articles 18.5 and 18.6, each Party shall confine 

limitations or exceptions to exclusive rights to certain special cases that do not 

conflict with a normal exploitation of the work, performance, or phonogram, 

and do not unreasonably prejudice the legitimate interests of the right holder. 

 

2. Debate on the "Korean type of Fair use Clause”  

Although a ratification procedure by the Diet is still under way, the FTA between Korea and 

the U.S. was concluded on April 2, 2007
23

. Various Copyright Act reform bills which including 

“Korean type of Fair use clause” are filed to perform the FTA. Following is one example. 
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Article 35-2 (Fair use of copyrighted works)  

1. In the cases which are not provided on Article 23 to Article 35, every person 

shall use copyrighted works in certain special cases which do not conflict with 

a normal exploitation of the work and do not unreasonably prejudice the 

legitimate interests of the rights holder. 

2. To determine whether the use made of work comes under the clause 1, 

following factors should be considered: 

i)The purpose and means of the use, including whether such use is commercial 

or non-commercial; 

ii) The nature and character of the copyrighted work; 

iii)The amount and relative importance of the portion used in relation to the 

copyrighted work as a whole; and 

iv)The effect of the use upon the present and potential market for or value of 

the copyrighted work. 

 

In this article seems that Three-Step Test and Fair use are combined. According to the 

comments proposed by the government, it will introduce Fair use provision to activate uses of 

copyrighted works on the user‟s side in considering that copyright is strengthened more in 

Kor-US FTA
2425

. After that, other reform bills
26

 of Copyright Act proposed by members of the 

Diet also examined the Fair use-like clause but none of them has been passed yet. 

 

3. Pros and Cons about Fair use introduction in Korea
27

 

(1) Pros 

The fair use is a very flexible doctrine so that the courts can apply it to various copyright 

infringement cases involving new technologies. With fair use clause, the transaction costs of use 

of works will be considerably decreased
28

. Moreover when the statutory law leaves much to be 

desired, fair use can offer a flexible standard to courts to fill the gap. These are main reasons 

why the introduction of fair use to Korean Copyright Act
29

 is the best solution to these complex 

problems. 

Of course they admit that the four factors of fair use are somehow abstract and courts might 
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be confused when applying the fair use clause to the case. The key issue of fair use introduction 

is that whether Korean courts will be able to utilize properly this doctrine in copyright 

infringement cases. Moreover, those in favor insist that Korean courts have enough ability to 

handle the fair use doctrine. 

 

(2) Eclecticism 

It might be difficult to predict the scope of application and how to apply a fair use clause, 

thereby leading to unpredictability and instability. 

To guarantee the legal stability, some scholars argue that a restrictive fair use clause should be 

introduced to confine to certain uses with particular purposes such as non-commercial purpose, 

private study or research purpose
30

, which are similar to the Fair Dealing clause of the. 

Copyright Act of United Kingdom
31

. 

 

(3) Cons 

The fair use doctrine has been established based upon enormous numbers of precedents for a 

long time in the United States. On the other hand, the Korean Copyright Act enumerates the 

exceptions and applies the provisions to copyright infringement cases on a case-by-case basis. 

These two legal systems are so different in the first place that fair use cannot be consistent with 

the Korean legal system. 

Opponents also argue that if court may create a new „right‟ or „interest‟ for users by applying 

fair use, it would weaken copyright holder‟s interest, and impair the stability and predictability 

of law. Because copyright is exclusive property right, creating a new property right should go 

through a democratic legislative procedure
32

 of parliament. 

Moreover, opponents argue that Korean courts have already been using a fair use-like 

standard such as "the normal usage", "a proper scope", in deciding copyright infringement 

cases
33

. Therefore an introduction of a fair use clause is not necessary in the Korean Copyright 

Act besides a declaratory meaning. 

Although some opponents reluctantly admit the necessity of the general provision of 

copyright exception, they are afraid that, it may cause uncontrolled situations due to a lack of 

court precedents. 



 

12 

 

In conclusion, they argue that it is better to deal with the problem by adding individual 

exceptions promptly to the Copyright Act than relying on an abstract general provision
34

. 

 

 

IV. The Compatibility of Fair use clause in Continental law 

system 

1. Debate in Europe
35

 

The Information Society Directive
36

 provides many limitations and exceptions as a directory 

statute, not a mandatory statute. The Directive is somehow general because each Member 

States‟ situations are different. In order for Member States not to restrict copyright excessively, 

the directive provides a “Three-Step Test” in Clause 5 of Article 5.The Three-Step Test 

originally came from the Berne Convention Clause 2 of Article 9 involving the reproduction 

right. 

 

Directive Article 5 Clause 5  

It shall be a matter for legislation in the countries of the Union to permit the 

reproduction of such works in certain special cases, provided that such 

reproduction does not conflict with a normal exploitation of the work and does 

not unreasonably prejudice the legitimate interests of the author. 

 

When a Member State establishes copyright restrictions of the Directive into its domestic law, 

it should not conflict with the Three-Step Test. This is also applied to previously existing right 

restrictions, so Member States should revise the provision to be consistent with the Directive.  

To implement the Information Society Directive into domestic law, both France and Germany 

took a considerable amount of time. In France, “DADVSI
37

” law was enacted in August 2006, 

while in Germany, “erster Korb” passed in September, 2003 and “zweiter Korb
38

” in October, 

2007. 

In both France and Germany, copyright exceptions are enumerated and limited in number
39

. 

There are no general provision to limit the scope of copyrights like fair use. Copyright 
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exceptions are few and the coverage is also restrictive. The orthodox construction to these 

copyright exceptions seems as strict as in Japan. We can see the attitude that protecting the right 

of copyright holders is the principle, and the copyright exception is only an exception so that it 

should be interpreted strictly. Because of this stance, broad interpretation, analogy and any 

construction creating a new right restraint are prohibited without a clear provision. 

Does the Three-Step Test function as a standard for construction of the existing law not only 

as a standard for legislation? In France, it was argued intensely in the Mulholland Drive case
40

. 

French courts applied the Three-Step Test as an interpretation standard for existing copyright 

exceptions in the end, but there are many critical opinions for this decision
41

. 

In Germany, because the possibility that the courts may abuse thee Three-Step Test has raised, 

volunteer researchers at the Max Planck Institute publicized a Declaration in September 2008 

calling more balanced interpretation of Three-Step Test
42

. And in my understanding, there are 

certain debates concerning the fair use for Germany in recent times. 

 

2. Is it possible to introduce a fair use-like general provision 

into the EU law system? 

Even if it is desirable to introduce a general provision concerning right restrictions, there are 

debates on whether transplanting the fair use-like general provision into European law is 

possible or not. The Directive enumerates the list of right restraints which should or may be 

introduced to their domestic laws (Article 5). If it is an exhaustive enumeration list, introduction 

of the fair use-like general provision will be denied. 

For example, Schack points out that Clause 2 and 3 of Article 5 provide that “in the following 

cases, (members) may establish exception or limitations" about rights in Article 2 and 3. By this 

wording, he observes that "the directive hereby applies the brakes to member states making new 

copyright exceptions"
43

.   

Poeppel rather pays his attention to Clause 32 of the preamble of Directive. The EU legislator 

considered various legal traditions of the Member States so that they made many right 

restrictions as a directory provision. But it is understood that Member States were only given 

the discretionary powers in scope of those provisions. Poeppel‟s view is that every possible 

right restriction is already "exhaustively enumerated” in the Directive
44

. Then it will be expected 
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that the introduction of the fair use-like general provision is not permitted under European law. 

However, if the Directive really limits a range of right restrictions, unless Directive is revised, 

the Member States cannot legislate any regulation anymore corresponding to the development 

of technology in the future. 

From the structure of the Directive, it is opportune to understand like said above, but it is hard 

to share with the conclusion. There is much obscurity about the conformation of the Directive, 

and it should be clear the range of the discretion of each Member State by future debate in 

Europe. 

 

3. Do Japan and Korea need Fair use? 

Now in Japan the importance of the general provision for copyright restriction is being 

recognized enough. However, there is an indication that when Japan introduces fair use, it 

should be verified that the form and the substance of provision are consistent with the 

international treaty. 

In Korea, the reform bills including the Korean type of Fair use provision have been 

introduced. The bills combine the Three-Step Test of Berne Convention and the American Fair 

use so that it can escape from the suspicion that this may be inconsistent with the international 

treaty.  

Both Japan and Korea recognize the characteristic of the continental law system, and they 

reviewsthe necessity of the fair use-like general provision concerning with the conditions of the 

domestic.  

I can share the idea that freedom and interest of the user are not protected enough at present. 

But I think that Japan and Korea do not need Fair use. 

Because fair use may be incompatible with the current international law, and there also are 

certain advantages of enumerated exceptions, and above all, fair use is also insufficient to solve 

all the concerns. Overall, I think that the introduction of fair use is not the only or best solution 

to this situation. 

 

  

V. The necessity for a new framework 
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1. Fair use to straighten the precarious balance 

In the first place, the reason why the debate on an introduction of fair use arose is that the 

user‟s freedom might be daunted as a result of strengthening of copyright in the digital network 

era. 

Thus, as an effective method to strike a balance, the argument that fair use should be 

introduced has been more popular and persuasive because fair use is a highly flexible standard 

for copyright infringement. 

The fair use surely functions to protect the users‟ freedom and interests to some degree. As a 

matter of fact, fair use was considered as a user's privilege
45

 and a series of precedents also 

consider it as an effective defense in copyright infringement cases
46

. 

However, there are innumerable indications that the fair use, which has been used as a 

defense in the copyright infringement cases for a long time, are now in danger after the 

DMCA
47

.  

There is a strong doubt as to whether fair use in the 18
th
 century‟s copyright-centered frame 

can protect the user‟s interest (or user‟s „right’) enough in the 21
st
 century. 

  

2. Why is fair use insufficient? 

(1) Although the fair use doctrine is said to be as a "user‟s privilege" or “user‟s right” by 

theories and precedents, fair use is only a defense in litigation in the end. And in the current 

copyright institution, it is not a narrow meaning of “right
48

” which enables users to “claim” the 

right to use copyrighted works freely.  

Even if fair use is a privilege or/and a immunity of copyright user, it is not strong enough 

compare to the claim right. In the first place fair use is established to limit the copyright which 

is a "property right". The property rights are very strong in a market economy so that it will be 

difficult to constitute fair use as a "rights" of the user who has obligation against to the property 

right holder. 

An introduction of fair use does not mean that the interest of users will be protected directly 

because in this “copyright holder-centered frame”, there are certain limits when a court 

examines the case. 

(2) Of course fair use is more flexible compared to enumerated copyright exceptions in 

Continental law system, but actually, the winning rate of the fair use defense is not so high in 

general. 
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According to the recent research
49

, the winning rate of the fair use is relatively low, such as 

24.1% in provisional injunctions at district court level, and 30.4% at the bench trial. 

(3) Because the character of the American Copyright Law put emphasis on the economic 

aspects of copyright, the aspect of the public interest and author‟s moral right are hardly 

considered  

For these reasons, I think that fair use is insufficient for protecting user‟s interest. After all, 

we need to find the solution from a completely different angle.  

 

3. Beyond the fair use 

The relationship of authors and users has largely changed in accordance with the 

environmental change
50

. Because a large number of users who used to consume the copyrighted 

works have changed into active and creative, so now many users have chance to be an author 

potentially. 

It means that current "copyright holder-centered frame" is not enough to cover the new types 

of users. It is necessary to make a new frame to strike a balance of interests, respect the diversity 

of this era, and treat authors and users equally. 

As a new frame which is not bound with a limit of the existing copyright frame, I propose the 

“Balancing approach based on Human rights”. It has been not so long since the relationship 

between Intellectual property law and Human right
51

 is discussed. Emerging information 

society changed the environment, and especially in copyright field, the relationship between 

intellectual property law and human rights draws our attention
52

. As we can see in the issue of 

Digital Divide
53

, now it is the problem whether we can participate in the information society or 

not, and in this sense, copyright is concerned with human rights. 

“Balancing approach based on Human rights” treats every party – an author, a creative user, a 

traditional user and so on - without distinction, apart from the current copyright frame based on 

the antagonism composition of the authors and the users. 

This approach may consider various types of act – access to copyrighted works, use, 

derivative works, separate creation inspired by existing works and so on - by multi-dimensional 

standards such as politics, economics, society, culture, not by one-dimensional criterion that 

whether a certain use "infringes on the copyright" or not. 

With this “Balancing approach based on Human rights”, courts should consider the promotion 
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of dissemination of idea and knowledge not only the protection of property rights and moral 

rights (which has been ignored in U.S. law but important in continental law) of the author 

because every party concerning with certain copyright infringement have human rights as a 

person. 

Especially, dealing with cases related to the social change by the development of the 

technology which has caused many problems involving interests of copyright holders 

and users, the “Balancing approach based on Human rights” can be a guideline to solve the 

puzzle. With this context, I am sure that this “Balancing approach based on Human rights” 

could be very useful.  

Of course, concrete factors for the balance should be studied further. There can be a criticism 

that the concrete factors for the balance are not so different from the four factors of fair use
54

, 

but as I already explained, fair use is not enough to protect the user in this era. We need a new 

framework which could treat every person equally.  

In a recent report of the European Commission, it was mentioned that "States could be 

encouraged to review their legislations in order to assess and consider the benefits of 

introducing new exemptions which, in the framework of the digital environment, are necessary 

to ensure the exercise of fundamental freedoms, especially freedom of expression and 

information, which includes the freedom to hold opinions and to receive and impart information 

and ideas. Standard-setting work which defines limitations and exceptions in terms of positive 

rights or user freedoms in the digital environment could contribute to development and 

promotion of a European human rights based approach and to greater coherence between the 

legal systems of European states
55

".It will be the problem that should be studied in future. 

 

  

VI. Conclusions 

In this paper, I illustrated the debates on the introduction of fair use in Japan and Korea 

referring to the debates in Europe. Both Japan and Korea are reviewing their own versions of 

fair use to solve the current problem. I can sympathize that the freedom and interest of the user 

are not protected enough at present. But I think that Japan and Korea do not need fair use 

exceptions. 

Fair use may be incompatible with the current international law, and there also are certain 

advantages of enumerated exceptions, and, above all, fair use is also insufficient to solve all the 

mentioned concerns. Introduction of fair use is not the only or best solution to this situation. 
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It is necessary to set the all parties equally for balancing interests. For that end, I suggested 

the “Balancing approach based on Human rights”. The “Balancing approach based on Human 

rights” treats every party without distinction, and considers the every act by multi-dimensional 

standards. Courts should consider the promotion of dissemination of an idea and knowledge and 

not only the protection of property rights and moral rights of the author because every party 

concerning with certain copyright infringement has human rights as a person. Moreover, this 

approach can be used practically both in Continental and Anglo-American Law systems
56

.  

A further study is now being carried out to specify the essential factors for this approach to 

strike a balance
57

 between copyright holders and users. 

                                                   

*Yeyoung Chang is a Ph.D. candidate at Waseda University and works at Tokyo City University as a 
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